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This policy supersedes the previously published policy on sick leave dated 6/2/97.
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121  SHORT TITLE
(1)  This policy may be cited as the sick leave policy.

122  DEFINITIONS

As used in this policy, the following definitions apply:

(1)  "Agency" means, as provided in 2-18-601, MCA, any legally constituted department, board, or commission of state government.

(2)  "Break in service" means, as provided in 2-18-601, MCA, “a period of time in excess of 5 working days when the person is not employed and that severs continuous employment.”  A break in service could result from a termination or resignation or could result from an absence of more than 5 working days in a row without an approved leave of absence.  

(3)  “Continuous employment” means, as provided in 2-18-601, MCA, “working within the same jurisdiction without a break in service of more than 5 working days or without a continuous absence without pay of more than 15 working days.”  An approved continuous leave of absence without pay exceeding 15 working days does not constitute a break in service. 

(4)  “Employee” means, as provided in 2-18-601, MCA, any person employed by an agency except elected state officials and persons contracted as independent contractors or hired under personal services contracts.  Under this policy, Short-term workers and employees participating in the Montana State Fund Personal Leave Plan are not employees.

(5)  “Immediate family” means an employee’s spouse and any member of the employee’s household, or any parent, child, grandparent, grandchild, or corresponding in-law.

(6)  “In a pay status” means the hours an employee is paid at the employee’s regular rate up to a maximum of 40 hours in a workweek.  This includes hours an employee is paid for annual leave, sick leave, holidays, and the use of compensatory time.  For the purposes of this policy, the term does not include hours worked that exceed 40 hours in a work week which are paid as overtime hours or recorded as compensatory time.  

(7)  “Jurisdiction” means the extent of authority of any state or local government entity within which the limits of authority or control may be exercised.  State government is a single jurisdiction.

(8)  “Qualifying period” means a 90-calendar day period an employee must be continuously employed to be eligible to use sick leave credits or to be eligible for a lump sum payment upon termination for unused sick leave credits.  

(9)  “Short term attendance” means a range of hours up to a maximum of 40 hours for each occurrence.

(10)  “Sick Leave” means, a leave of absence with pay for any of the reasons defined in Rule 132, Conditions for Use of Sick Leave.

(11)  “Sick Leave credits” means the earned number of sick leave hours an employee is eligible to use upon completion of the qualifying period.

(12)  “Transfer” means, as provided in 2-18-601, MCA, “a change of employment from one agency to another agency in the same jurisdiction without a break in service.”

123  POLICY AND OBJECTIVES

(1)  It is the policy of the state of Montana to grant eligible state employees sick leave benefits in accordance with 2-18-618, MCA.

(2)  Nothing in this policy guarantees approval of the granting of such leave in any instance.  Each request will be judged by the agency in accordance with this policy.  

(3)  The objectives of this policy are to establish functional uniform procedures for calculating and granting sick leave benefits in accordance with 2‑18‑618, MCA, and to ensure compliance with the Montana Maternity Leave Act, 49-2-310 and 49-2-311, MCA, the 1978 amendment to the Civil Rights Act of 1964 (42 USC §2000e(k)) banning pregnancy discrimination, the Voluntary Employees’ Beneficiary Association Act, as provided in 2-18-1311, MCA, and the Family Medical Leave Act of 1993.

132  CONDITIONS FOR USE OF SICK LEAVE

(1)  An employee may use sick leave credits for:

(a)  time off when an employee is unable to perform job duties because of physical or mental illness, injury or disability;

(b)  maternity-related disability, including prenatal care, birth, miscarriage, abortion, or other medical care for either employee or child;

(c)  parental leave as provided in 2-18-606, MCA;

(d)  quarantine resulting from exposure to contagious disease;

(e)  examination or treatment by a licensed health care provider;

(f)  short-term attendance to an immediate family member or, at an agency’s discretion, another relative due to physical or mental illness, injury, disability, or examination or treatment until other care can reasonably be obtained;

(g)  necessary care of a spouse, child, or parent with a serious health condition, as defined in the Family and Medical Leave Act of 1993;

(h)  death or funeral attendance of an immediate family member or, at an agency’s discretion, another person.

133  USE OF SICK LEAVE CREDITS – ADDITIONAL CONDITIONS  

(1)  Sick leave credits are added to an employee’s account at the end of each biweekly pay period as provided in Rule 134, Accrual and Calculation of Sick Leave.  An employee may not use these sick leave credits until the beginning of the next biweekly pay period.

(2)  An employee must be continuously employed for the qualifying period of 90 calendar days to use sick leave.

(a)  Unless there is a break in service, an employee only serves the qualifying period once.

(b)  After a break in service, an employee must again complete the qualifying period to use sick leave.

(3)  When an employee who has not worked the qualifying period for use of sick leave takes an approved continuous leave of absence without pay exceeding 15 working days, the amount of time in a leave without pay status does not count toward completion of the qualifying period.  The approved leave of absence exceeding 15 working days is not a break in service and the employee does not lose any accrued sick leave credits or lose credit for time earned toward the qualifying period.  An approved continuous leave of absence without pay of 15 working days or less counts as time earned toward the 90-day qualifying period.

(4)  A seasonal employee’s accrued sick leave credits may be carried over to the next season if management has a continuing need for the employee, or paid out as a lump-sum to the employee when the season ends in accordance with Rule 141, Lump Sum Payment Upon Termination.

(a)  If sick leave credits are carried over, employment in two or more seasons is continuous employment.  In this case, an agency may count the time the seasonal employee was employed in the previous season toward the 90-calendar day qualifying period, provided a break in service does not occur.

(b)  Returning seasonal employees must report for work by the date and time specified by the agency to avoid a break in service.

(5)  An employee who works in more than one position typically uses sick leave to cover time off from the position in which the sick leave was accrued.  At an agency’s discretion, an employee may use sick leave from another position to cover necessary time off.

(6)  When an employee who has been laid off elects to maintain sick leave credits according to the Reduction In Work Force Policy, the employee may not use those credits until the employee is reemployed in a permanent position.

134  ACCRUAL AND CALCULATION OF SICK LEAVE CREDITS

(1)   Employees earn sick leave credits from the first day of employment as provided in 2-18-618, MCA.  Permanent full-time employees earn sick leave credits at the rate of 12 working days for each year of service.  Permanent part-time, temporary, and seasonal employees are entitled to sick leave benefits on a prorated basis.  Short-term workers are not eligible to earn sick leave credits.  

(2)  The accrual of sick leave is calculated based on hours the employee is in a pay status.

(a)  If an employee is in a pay status 80 hours or more in a bi-weekly period, the employee accrues a maximum of 3.69 hours of sick leave credits per pay period.  

(b)  If an employee is in a pay status less than 80 hours in a bi-weekly pay period, the employee accrues .046125 hours of sick leave credits for each hour the employee is in a pay status.

(3)  Sick leave does not accrue when an employee works more than 40 hours in a workweek.  For example, an employee who regularly works 40 hours in one agency and 10 hours in another agency in the same workweek accrues a maximum of 3.69 hours sick leave per pay period.

(4)  Sick leave credits must be credited at the end of each pay period as provided in 2-18-618, MCA.  The Department of Administration adds earned sick leave credits to each employee’s account when it processes payroll after the pay period has concluded.  These sick leave credits may not be advanced or used until the start of the next biweekly pay period.

(5)  There is no limit to the number of sick leave credits an employee may accumulate as provided in 2-18-618, MCA.

(6)  An employee does not earn sick leave while in a leave without pay status as provided in 2-18-618, MCA.

136  RATE OF SALARY COMPENSATION

(1)  An employee using authorized sick leave is entitled to the employee’s regular rate of pay.  

137  SICK LEAVE REQUESTS    

(1)  Each agency may establish procedures for the request and approval of sick leave in compliance with requirements of this policy.

(2)  An employee’s immediate supervisor or appropriate authority may require medical certification to confirm the appropriate use of sick leave.  The medical certification must be provided by a licensed physician or another licensed health care provider competent to treat and diagnose the particular illness or condition.  

(3)  Provisions of the federal Family and Medical Leave Act of 1993 and the Americans with Disabilities Act of 1990 each place limitations on the kinds of information that may be sought when medical certification is required.  The information required for medical certification should be job-related and consistent with business necessity.  It may indicate a need for the leave, length of the leave and the timing of the leave.  Seeking more information than necessary to verify the leave request may violate the ADA.  An agency may not inquire into the possible future effects of an employee’s “serious health condition,” as that term is defined in the FMLA, during the certification process.  For example, if a medical certification indicates an employee has cancer, the agency may not ask whether the illness is terminal.

(4)  An agency may require a statement from a licensed physician or another licensed health care provider to confirm that an employee needs sick leave to attend to an immediate family member or another relative.

(5)  Medical certification of a maternity-related sick leave must be obtained in the same manner and under the same conditions as certification for other sick leave.  

(6)  The documentation of requests for leave should contain sufficient detail so that improper use of sick leave credits can be discovered and corrected.

(7)  An agency may require that an employee be examined by a licensed physician or another licensed health care provider of the agency’s choice.  A medical examination must be job-related and consistent with business necessity.  The agency shall pay the costs of such an examination.

138  SICK LEAVE RECORDS  

(1)  An employee’s sick leave credits earned and used shall be recorded in the statewide human resource information system maintained by the Department Of Administration.  Agencies not paid through this system shall maintain their own records of sick leave accrual and use.

(2)  Sick leave credits used must be recorded to the nearest one-half hour when fractions of hours are used.

(3)  Adjustments to an employee’s accrual and use totals should be reported to the agency payroll clerk on a bi-weekly basis.

139  SICK LEAVE ON HOLIDAYS

(1)  An agency may not charge an employee’s absence to sick leave on a day a legal holiday is observed if the absence is due to illness or another reason described in Rule 134.  In this case, the employee is entitled to paid time off provided the employee meets the eligibility requirements for paid time off on a holiday.

(2)  If an employee is scheduled to work on a day when a holiday is observed, but is absent due to illness or another reason described in Rule 134, the employee may request sick leave for the hours scheduled to work that exceed the holiday pay benefit provided in the Holiday Policy.  An agency may deny this request if it would result in the accrual of compensatory time or overtime.  

141  LUMP SUM PAYMENT UPON TERMINATION    

(1)  Employees are entitled to cash compensation for unused sick leave credits on termination of employment as provided in 2-18-618, MCA.  This cash compensation is calculated by multiplying one-fourth of an employee’s unused sick leave credits times the employee’s regular rate of pay at the time of termination of employment.  It is paid by the terminating agency.  Employees who have not served the 90-day qualifying period to use sick leave are not eligible for cash compensation of unused sick leave credits at termination of employment.

(2)  As required by 2-18-618, MCA, “an employee who received a lump‑sum payment…and is again employed by any agency may not be credited with any sick leave for which the employee has previously been compensated.”

(3)  As provided in 2-18-618, MCA, “accrual of sick leave credits for calculating the lump-sum payment begins July 1, 1971.”

(a)  Employees retain sick leave credits earned before July 1, 1971, if recorded by the agency prior to that date.

(b)  Sick leave credits earned prior to July 1, 1971, can be transferred between agencies, but are not eligible for lump-sum payment when an employee terminates.

(c)  Sick leave credits earned prior to July 1, 1971, must be used first.

(4)  When an employee works in more than one position in different agencies and terminates from one position, the employee may, at the agency’s discretion, transfer leave credits to the remaining position.  If the employing agency will not accept the transfer of credits, it is the responsibility of the agency from which the employee is terminating to cash out the employee, as provided in this rule.  

(5)  When an employee works in more than one position in the same agency and terminates from one position, the agency may choose to either cash out credits accrued to the terminated position or transfer credits to the position the employee continues to fill.

(6)  When an employee who has been laid off elects to maintain sick leave credits according to the Reduction In Work Force Policy (MOM 3-0155), the agency may not cash out any sick leave credits when the lay off occurs.  At a later date, the employee may elect to have the entire sick leave balance cashed out.  When the employee’s rights under the State Employee Protection Act expire, the agency must cash out the entire sick leave balance.  

(7)  When employment is terminated and the employee is a member of a Voluntary Employees’ Beneficiary Association, as provided in 2-18-1311, MCA, the member’s entire unused sick leave balance must be converted to an employer contribution to the member’s health care trust account and may not be paid as a lump-sum payment to the employee.  The employer contribution is equal to one‑fourth of the employee’s unused sick leave times the employee’s regular rate of pay at the time of termination.

142  TRANSFERS

(1)  If an employee transfers between agencies in the same jurisdiction without a break in service, the terminating agency may not cash out the employee’s unused sick leave credits.

(2)  In such a transfer, the receiving agency shall assume the liability for accrued sick leave credits, which are transferred with the employee.

(3)  If a break in service occurs during a change in employment between agencies or the employee moves to another jurisdiction, the employee must begin anew the 90-day qualifying period at the new agency.  In this case, the terminating agency, in accordance with applicable policy, shall either:

(a)  cash out the employee’s sick leave credits earned after July 1, 1971; or

(b)  convert the employee’s sick leave credits to a contribution to a health care trust account if the employee is a member of a Voluntary Employees’ Beneficiary Association provided for in 2-18-1301, et seq., MCA.  The employer contribution is equal to one-fourth of the employee’s unused sick leave times the employee’s regular rate of pay at the time of termination.

143  ABUSE OF SICK LEAVE  

 (1)  Sick leave abuse occurs when an employee uses sick leave for unauthorized purposes or misrepresents the actual reason for charging an absence to sick leave.  As provided in 2-18-618, MCA, sick leave abuse is cause for dismissal and forfeiture of the lump-sum payment.

(2)  Abuse also may occur when an employee establishes a pattern of sick leave usage over a period of time.  Chronic, persistent, or patterned use of sick leave may be subject to progressive discipline, pursuant to the Discipline Handling Policy (MOM 3-0130).

(3)  Absences improperly charged to sick leave may, at the agency’s discretion, be charged to available compensatory time or leave without pay.  Annual leave may be used at the mutual agreement of the employee and the agency.  

(4)  Any charges of sick leave abuse that result in an employee’s dismissal and forfeiture of the lump-sum payment are subject to the appropriate grievance procedure. 

144  WORK RELATED ACCIDENT, INJURY, OR ILLNESS

(1)  An employee who suffers an on-the-job accident, injury, or work-related illness may be eligible for workers’ compensation benefits.  As provided in 39‑71‑736, MCA, an injured worker may not receive wage loss benefits if the worker is receiving sick leave benefits, except:

(a)  Sick leave may be used and counted toward the required waiting period, which is the lesser of 32 hours or four days.

(b)  Augmentation of workers’ compensation temporary total disability benefits with sick leave by an employer pursuant to a collective bargaining agreement may not disqualify a worker from receiving temporary total disability benefits.  Agencies should notify the Montana State Fund of sick leave benefits paid in this situation.  

145  SICK LEAVE SUBSTITUTED FOR ANNUAL LEAVE

(1)  At the agency’s discretion, an employee taking approved annual vacation leave may be allowed to substitute accrued sick leave credits for annual leave credits when circumstances warrant approval of sick leave.  The employee must make the request to substitute sick leave for annual leave within five business days of reporting back to work.

155 CLOSING

(1)  Provisions of this policy not required by statute shall be followed unless they conflict with negotiated labor contracts, which will take precedence to the extent applicable.
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