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ANNUAL VACATION LEAVE
6/30/00


These rules supersede the previously published policy on annual vacation leave dated 6/2/97.
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2.21.209 ABSENCE BECAUSE OF ILLNESS (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, Sec. 2-18-615, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.210 VACATION LEAVE ACCRUED DURING LEAVES OF ABSENCE WITHOUT PAY (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, 2-18-611, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; AMD, 1978 MAR p. 503, Eff. 4/25/78; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.211 TRANSFERS (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, 2-18-617, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.212 LUMP-SUM PAYMENT UPON TERMINATION (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, 2-18-617, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.213 EMPLOYEE LEAVE RECORD (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, 2-18-611 through 2-18-617, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; AMD, 1978 MAR p. 503, Eff. 4/25/78; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.214 CLOSING (REPEALED)  (History: Sec. 2-18-102 and 2-18-604, MCA; IMP, 2-18-611 through 2-18-617, MCA; NEW, 1977 MAR p. 1144, Eff. 12/24/77; REP, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.215  SHORT TITLE  (1)  This sub‑chapter may be cited as the vacation leave policy. (History: Sec. 2-18-604, MCA; IMP,  2-18-611, 2-18-612, 2-18-614 through 2-18-617 and 2-18-621, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80.)


2.21.216  DEFINITIONS  As used in this sub‑chapter, the following definitions apply:


(1)
"Break in service" means, as provided in 2‑18‑601, MCA, "a period of time in excess of 5 working days when the person is not employed and that severs continu​ous employ​ment."  A break in service could result from a termination or resigna​tion or could be an absence of more than 5 working days in a row without an approved leave of absence.


(2)
"Continuous employment" means, (for purposes of the qualifying period), as provided in 2‑18‑601, MCA, "work​ing within the same jurisdiction without a break in service of more than 5 working days or without a continuous absence without pay of more than 15 working days."  An approved continuous leave of absence without pay exceeding 15 working days does not consti​tute a break in service.


(3)
"Jurisdiction" means the extent of authority of any state or local government entity within which the limits of authority or control may be exercised.  State government is a single jurisdic​tion.


(4)
"Qualifying period" means a 6‑calendar month period an employee must be continuously employed to be eligible to use vacation leave credits or to be eligible for a lump-sum payment upon termination for unused vacation leave credits.


(5)
"Transfer" means, as provided in 2‑18‑601, MCA, "a change of employment from one agency to another agency in the same jurisdiction without a break in service."


(6)
"Vacation leave" means, as provided in 2‑18‑601, MCA, "a leave of absence with pay for the purpose of rest, relaxation, or personal business at the request of the employee and with the concurrence of the employer."


(7)
"Vacation leave credits" means the earned number of vacation hours an employee is eligible to use upon completion of the qualifying period.  (History: Sec. 2-18-604, MCA; IMP, 2-18-601, 2-18-611, 2-18-612, 2-18-614 through 2-18-617 and 2-18-621, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1986 MAR p. 101, Eff. 1/31/86; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.217  POLICY AND OBJECTIVES  (1)  It is the policy of the state of Montana to grant eligible state employees annual vacation leave benefits in accordance with Title 2, chapter 18, part 6, MCA.


(2)
Nothing in this policy guarantees approval of the granting of annual vacation leave in any instance.  Each request will be judged by the agency in accordance with this policy.


(3)
The objective of this policy is to establish uniform procedures for calculating and granting annual vacation leave benefits in accordance with 2‑18‑611 through 2‑18‑617 and 2‑18‑621, MCA.   (History: Sec. 2-18-604, MCA; IMP, 2-18-601, 2-18-611, 2-18-612, 2-18-614 through 2-18-617 and 2-18-621, MCA; NEW, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


Rules 18 through 20 reserved


2.21.221  ACCRUAL AND ELIGIBILITY TO USE VACATION LEAVE CREDITS
(1)
In accordance with 2‑18‑611, MCA, all permanent, seasonal, and temporary employees are eligible to earn vacation leave credits.  A short-term worker, as defined in 2-18-101, MCA, does not earn leave or time toward the rate earned.


(2)
An employee must be continuously employed for the qualifying period of 6 calendar months to be eligible to take or receive cash compensation upon termination for vacation leave.  Unless there is a break in service, an employee is only required to serve the qualifying period once.  After a break in service, an employee must again complete the qualifying period to be eligible to use annual vacation leave.


(3)
Annual vacation leave credits accrue from the first day of employment.  Leave credits may not be advanced nor may leave be taken retroactively.


(4)
A seasonal employee's accrued vacation leave credits may be carried over to the next season, if management has a continuing need for the employee, or paid out as a lump‑sum payment to the employee when the season ends, in accordance with ARM 2.21.232.


(5)
If annual vacation leave credits are carried over, employment in two or more seasons is continuous employment and can be counted toward the 6‑month qualifying period, provided a break in service does not occur.  As provided in 2‑18‑611, MCA, a seasonal employee "must immediately report back for work when operations resume in order to avoid a break in service." Returning seasonal employees must report to work by the date and time specified by the agency to avoid a break in service.


(6)
A person simultaneously employed in two or more positions in the same or in different agencies will accrue vacation leave credits in each position according to the number of hours worked.  Vacation leave credits will be used only from the position in which the credits are earned and with approval of the supervisor or appropriate authority for that position.


(7)
When a person who is simultaneously employed as provided in this rule exceeds the maximum accrual of vacation leave credits, the number of hours forfeited will be apportioned to each position in proportion to the balance of vacation credits for each position.


(8)
Hours in a pay status paid at the regular rate will be used to calculate leave accrual.  Vacation leave credits will not accrue for those hours exceeding 40 hours in a workweek that are paid as overtime hours or are recorded as compensatory time hours.  A full‑time state employee shall not earn less than or more than the full‑time annual leave accrual rate provided by ARM 2.21.223, except as provided in this rule.


(9)
As provided in 2‑18‑611, MCA, "an employee may not accrue annual vacation leave credits while in a leave​-without-pay status."


(10)  Where an employee who has not worked the qualifying period for use of annual vacation leave takes an approved continu​ous leave of absence without pay exceeding 15 working days, the amount of time on leave of absence will not count toward completion of the qualifying period. The leave of absence exceeding 15 working days is not a break in service and the employee will not lose any accrued annual leave credits or lose credit for time earned toward the qualifying period. An approved continuous leave of absence without pay of 15 working days or less will be counted as time earned toward the 6 month qualifying period.


(11)  When an employee who has been laid off elects to maintain annual leave credits, as provided in ARM 2.21.5007, the employee shall not take any accrued annual leave credits. The employee may take those annual leave credits if reinstated or reemployed by the same agency or another state agency pursuant to the State Employee Protection Act, 2-18-1201, et seq., MCA.  The employee may elect to be cashed out at any time at the salary rate the employee earned at the effective date of lay‑off.  The employee shall be cashed out when the employee’s rights under the State Employee Protection Act end.  (History: Sec. 2-18-604, MCA; IMP, 2-18-611 and 2-18-617, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1986 MAR p. 101, Eff. 1/31/86; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.222  CALCULATING ANNUAL VACATION LEAVE CREDITS

(1)  As provided in 2‑18‑612, MCA, "vacation leave credits are earned at a yearly rate calculated in accordance with the following schedule, which applies to the total years of an employee's employment with any agency, whether the employment is continuous or not."  For purposes of this rule, agency means, as provided in 2‑18‑601, MCA, "any legally constituted department, board, or commission of state, county, or city government or any political sub‑division thereof."


RATE EARNED SCHEDULE



 Years of


Working Days



Employment


Credit per Year

 1 day through 10 years

15


10 years through 15 years

18


15 years through 20 years

21


20 years on




24


(2)
In accordance with 2‑18‑601, MCA, time as an elected state, county or city official, as a schoolteacher, as an independent contractor or personal services contractor does not count toward the rate earned.  For purposes of this paragraph, an employee of a school district or the university system is eligible to have school district or university employment time count toward the rate earned schedule if that employee was eligible for annual leave pursuant to 2‑18‑601, MCA, in the position held with the school district or univer​sity system.


(3)
As provided in 2‑18‑612, MCA, "(2) (a)  For the purpose of determining years of employment under this section, an employee eligible to earn vacation credits under 2‑18‑611 must be credited with 1 year of employ​ment for each period of:


(i) 2,080 hours of service following his date of employment; an employee must be credited with 80 hours of service for each biweekly pay period in which he is in a pay status or on an authorized leave of absence without pay, regardless of the number of hours of service in the pay period; or


(ii)
12 calendar months in which he was in a pay status or on an authorized leave of absence without pay, regardless of the number of hours of service in any one month.  An employee of a school district, a school at a state institution, or the univer​sity system must be credited with 1 year of service if he is employed for an entire academic year.


(b)
State agencies, other than the university system and a school at a state institution, must use the method provided in subsection (2) (a) (i) to calculate years of service under this section."


(4)  This method of calculating time is effective August 1, 1984.  Prior to that date, an agency may have used differ​ent methods to accrue years of employment.


(5)
Only regular hours in a pay status will count as hours worked toward the rate earned.  Overtime hours (those in excess of 40 per workweek) will not count toward the rate earned.


(6)
As provided in 2-18-614, MCA, "a period of absence from employment with the state, county, or city occurring either during a war involving the United States or in any other nation​al emergency and for 90 days thereafter for one of the following reasons is considered as service for the purpose of determining the number of years of employment used in calculating vacation leave credits under this section:


(a)
having been ordered on active duty with the armed forces of the United States;


(b)
voluntary service on active duty in the armed forces or on ships operated by or for the United States government; or


(c)
direct assignment to the United States department of defense for duties related to national defense efforts if a leave of absence has been granted by the employer."


(7)
The employee must have been employed by the state, immediately prior to serving with the armed forces and return to state service within 90 days after separation or dis​charge; must have been employed by a city immediately prior to serving with the armed forces and return to city service within 90 days after separation or discharge; or must have been employed by a county immediately prior to serving with the armed forces and return to county service within 90 days after separation or discharge.


(8)
An agency shall require an employee to produce documentation of eligible previous public employment or military service time which may be applied toward the rate earned.  It will be the responsibility of the employee to supply documenta​tion of any previous employment time or military service time to be counted toward the rate earned schedule.


(9)
An employee who provides appropriate documentation of eligible previous public employment or military service shall have that time used to calculate the future leave accrual rate. The employee's leave credit balance and the employee's accrual rate shall not be adjusted retroactively.  The employee shall begin earning leave at an adjusted scale, where appropriate, at the beginning of the next pay period after the agency receives documentation of prior eligible service.


(10) Where specific records of months or hours of employment are not readily available, the agency may approximate total service time, relying on the formula this rule. (History: Sec. 2-18-604, MCA; IMP, 2-18-611, 2-18-612 and 2-18-614, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1986 MAR p. 101, Eff. 1/31/86; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)



2.21.223  PAY PERIOD ACCRUAL OF VACATION LEAVE CREDITS   
(1)
If the employee is in a pay status at least 80 hours in a bi‑weekly pay period, the employee accrues the number of hours of vacation leave credits in​dicated in the following schedule:


FULL‑TIME BI‑WEEKLY PAY PERIOD SCHEDULE


 No. of Completed


80 hours or more in pay


Years of Employment

 status per pay period 


 0‑10 years



4.62 hours



10‑15 years



5.54 hours



15‑20 years



6.46 hours



20 on




7.38 hours


(2)
If an employee is in a pay status less than 80 hours in a bi‑weekly pay period, the employee accrues the number of hours of vacation leave credits calculated by using the applicable amount from the following schedule multiplied by the hours worked:


PART‑TIME BI‑WEEKLY PAY PERIOD SCHEDULE


 No. of Completed


Less than 80 hours in pay


Years of Employment

  status per pay period  


 0‑10 years


.058 x no. hours



10‑15 years


.069 x no. hours



15‑20 years


.081 x no. hours



20 on



.092 x no. hours


(3)
When recording annual leave credits, they are to be rounded to two digits beyond the decimal point and carried in each employee's account in that configuration.


(4)
Vacation leave credits are earned at the end of each bi‑weekly pay period.  An employee may take vacation leave credits at the start of the next bi‑weekly pay period, provided the employee has worked the qualifying period.  (History: Sec. 2-18-604, MCA; IMP, 2-18-611 and 2-18-612, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)

2.21.224 MAXIMUM ACCRUAL OF VACATION LEAVE CREDITS
(1) In accordance with 2‑18‑617, MCA, an employee may accumulate two times the total number of annual leave credits the employee is eligible to earn per year, according to the rate earned schedule.  Except as provided in this rule, excess vacation leave credits will be forfeited unless the credits are used by the employee within 90 calendar days from the last day of the calendar year in which the excess credits were earned.


(2)
A department director or designee is responsible for actively managing vacation leave for agency employees by, as provided in 2-18-617, MCA, "providing reasonable opportu​nity for an employee to use rather than forfeit accumulated vacation leave."  Departments are encouraged to work with an employee who has an excess vacation leave balance as early as possible in the 90-day window or at any time if the employee's leave balance exceeds two times the annual vacation accrual rate in order to allow the employee to avoid forfeiture of excess leave.


(3)
An employee is responsible for making a reasonable, written request to use excess vacation leave during the 90-day window.  A department may approve all, some or none of the employ​ee's request by written response within no more than 5 working days from the receipt of the request.  If the original request is not approved, the department and the employee may negotiate alternate leave dates during the 90-day window.


(4)
 For purposes of this section, reason​able means sufficient notice to take the excess vacation leave off before the forfeiture deadline.


(5)  If the employing department denies all or any portion of the written request, the excess vacation leave is not forfeited and the employing agency must ensure that the employee may use the excess vacation leave before the end of the calendar year in which the leave would have been forfeited.


(6)
The calculation of excess vacation leave credits (those credits which must be used within the first 90 days of the next calendar year) will be made as of the end of the first pay period which extends into the next calendar year.  (History: Sec. 2-18-604, MCA; IMP, 2-18-617, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1994 MAR p. 151, Eff. 1/28/94; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.225  PROHIBITED USE OF VACATION LEAVE CREDITS (REPEALED)  (History: Sec. 2-18-604, MCA; IMP, 2-18-611 and 2-18-612, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; REP, 1985 MAR p. 100, Eff. 2/1/85.)


2.21.226  RATE OF SALARY COMPENSATION  (1)  An employee on authorized vacation leave will be entitled to the employ​ee's normal gross salary.  (History: Sec. 2-18-604, MCA; IMP, 2-18-611 and 2-18-612, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85.)


2.21.227  VACATION LEAVE REQUESTS  (1)  As provided in 2-18-616, MCA, "the dates when employees' annual vacation leaves shall be granted shall be determined by agreement between each employee and his employing agency, with regard to the best interests of the state...as well as the best interests of each employee."  Where the interest of the state requires the employ​ee's attendance, the state's interest over​rides the employee's interest.  However, as provided in 2-18-617, MCA, the agency must provide reason​able opportunity for an employee to use rather than forfeit accumulated vacation leave.


(2)
An agency shall establish procedures for applica​tion for and approval of annual vacation leave in compliance with require​ments of this policy.


(3)
When approving an employee's request to take annual vacation leave, a supervisor must consider whether the combination of hours worked and annual leave taken will result in more than 40 hours in a pay status in a workweek.  Normally, a supervisor shall only approve annual vacation leave that results in an employee receiving pay for 40 hours in a workweek.  At any time during the workweek, management may adjust the amount of annual leave taken to maintain a 40-hour workweek.


(4)
When it is in the best interest of the agency, management may approve annual leave in combination with time worked that results in more than 40 hours in a pay status in a workweek.


(5)
In no case may the number of hours of annual leave taken exceed the number of hours the employee is regularly scheduled to work.


(6)
Vacation leave must be taken in minimum increments of one-half hour.  (History: Sec. 2-18-604, MCA; IMP, 2-18-616, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1994 MAR p. 151, Eff. 1/28/94; AMD, 2000 MAR p.1628, Eff. 6/29/00.)


2.21.228  VACATION LEAVE RECORDS  (1)  An employee's vacation leave credits earned and vacation leave credits used shall be recorded by the human resource information system. Agencies not paid through state central payroll shall keep their own records.


(2)
For agencies on a bi-weekly pay period schedule, adjust​ments to an employee's accrual and used totals should be reported to the agency payroll clerk on a bi-weekly basis. (History: Sec. 2-18-604, MCA; IMP, 2-18-611, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.229  VACATION LEAVE ON HOLIDAYS  (1)  Vacation leave taken over a legal holiday may not be charged to an employee's vacation leave for that day. (History: Sec. 2-18-604, MCA; IMP, 2-18-611, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80.)

2.21.230 ABSENCE DUE TO ILLNESS OR A WORK-RELATED INJURY

(1)  As provided in 2‑18‑615, MCA, "absence from employment by reason of illness shall not be chargeable against unused vacation leave credits unless approved by the employee."


(2)
As provided in 39-71-736, MCA, an injured worker may take vacation leave without affecting the worker's eligibility for temporary total disability benefits. (History: Sec. 2-18-604, MCA; IMP, 2-18-611 and 2-18-615, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1994, MAR p. 151, Eff. 1/28/94; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.231  VACATION LEAVE ACCRUAL DURING LEAVES OF ABSENCE WITHOUT PAY  (REPEALED) (History: Sec. 2-18-604, MCA; IMP, 2-18-611, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/84; REP, 1985 MAR p. 100, Eff. 2/1/85.)


2.21.232  LUMP‑SUM PAYMENT UPON TERMINATION  (1)  As provided in 2‑18‑617, MCA, "an employee who terminates employment for a reason not reflecting discredit on the employee is entitled upon the date of termination to cash compensat​ion for unused vacation leave, assuming that the employee has worked the qualify​ing period set forth in 2‑18‑611."


(2)
Any reason for termination as provided in this section which results in forfeiture of the lump‑sum payment is subject to the appropriate grievance procedure.


(3)
The value of unused vacation leave is computed based on the employee's salary rate at the time of termina​tion. Payment is the responsibility of the agency from which the employee is terminating.


(4)
Where the employee works in more than one agency, upon termination from one position the employee may, at the remaining agency's discretion, transfer leave credits to the remaining position.  If the employing agency will not accept the transfer of credits, it is the responsibility of the agency from which the employee is terminating to cash out the employee, as provid​ed in this rule.



(5)
If both positions are in the same agency, the agency may choose to either cash out credits accrued to the terminated position or transfer credits to the position the employee continues to fill.  (History: Sec. 2-18-604, MCA; IMP, 2-18-617 and 2-18-621, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1994 MAR p. 151, Eff. 1/28/94; AMD, 1997 MAR p. 1442, Eff. 8/19/97.)


2.21.233  USING ACCRUED VACATION TO DELAY EFFECTIVE DATE OF TERMINATION  (REPEALED)  (History: Sec. 2-18-604, MCA; IMP, 2-18-611, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; REP, 1985 MAR p. 100, Eff. 2/1/85.)


2.21.234  TRANSFERS  (1)  As provided in 2‑18‑617(3), MCA, "...if an employee transfers between agencies of the same jurisdic​tion, cash compensation may not be paid for unused vacation leave.  In such a transfer, the receiving agency assumes the liability for the accrued vacation credits trans​ferr​ed with the employee."


(2)
If a break in service in excess of 5 working days occurs during a change in employment between agencies or the employee accepts a position in another jurisdiction, the employ​ee must receive a lump‑sum payment for accrued vacation leave credits and must begin anew the qualifying period for use of leave at the new agency or jurisdiction. (History: Sec. 2-18-604, MCA; IMP, 2-18-617, MCA; AMD, 1985 MAR p. 100, Eff. 2/1/85; AMD, 1994 MAR p. 151, Eff. 1/28/94.)


Rules 35 through 40 reserved


2.21.241  CLOSING  (1)  Provisions of this sub‑chapter not required by statute shall be followed unless the pro​visions conflict with negotiated labor contracts, which shall take precedence to the extent applicable.  (History: Sec. 2-18-604, MCA; IMP, 2-18-611, 2-18-612, 2-18-614 through 2-18-617 and 2-18-621, MCA; NEW, 1980 MAR p. 2899, Eff. 11/15/80; AMD, 1985 MAR p. 100, Eff. 2/1/85.)

Questions regarding the implementation of this policy should be directed to your agency's personnel office.
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