3-0211           EXEMPT COMPENSATORY TIME              10/26/01


These rules supersede the policy on Exempt Compensatory Time dated 2/9/96.
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2.21.1801  SHORT TITLE  (1)
This sub-chapter may be cited as the exempt compensatory time policy.  (History: Sec. 2‑18‑102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87.)


2.21.1802  POLICY AND OBJECTIVES  (1)
It is the policy of the State of Montana to allow state employees who are exempt from the federal Fair Labor Standards Act of 1938 (FLSA, Title 29 U.S.C., Chapter 8, sections 201-219, as amended) to accrue and use exempt compensatory time in compliance with this policy and additional agency policy and proce​dures.  State and federal law do not require the state to make the accrual or use of compen​satory time available to exempt employees.  Exempt compensatory time is not intended to provide any compensation in addition to the salaries established in statute.  Rather, it is a means of providing greater flexibility in scheduling time for exempt, salaried employees.


(2)
Nothing in this policy guarantees that an exempt employee will be allowed to work hours which result in the accrual or use of exempt compensatory time.  Each request to work such hours shall be approved or disapproved by the agency, in compli​ance with this policy and additional agency policy and procedures.


(3)
Employees who are designated as exempt from the overtime provisions of the Fair Labor Standards Act of 1938, as amended, shall not be suspended without pay as a disciplinary action for less than one workweek, unless the suspension is for a major safety violation, in compliance with 29 CFR 541.118a5.


(4)
The objective of this policy is to establish minimum standards for the adminis​tration of exempt compensatory time for state employees not subject to the overtime provisions of the FLSA.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87; AMD, 1996 MAR p. 405, Eff. 2/9/96.)


2.21.1803  DEFINITIONS  As used in this sub-chapter, the following defini​tions apply:


(1)
"Exempt compensatory time" means time accrued on an hour-for-hour basis for time in a pay status in excess of 40 hours in a workweek.  Accrued time may be taken as approved paid time off at a later date.


(2)
"Exempt employee" means an employee who is not subject to the overtime pay provisions of the federal FLSA and its regulations.  It does not mean officers and employees listed in 2‑18‑103, MCA, or exempt personal staff of elected officials as described in 2‑18‑104, et al., MCA.  FLSA exempt employees are listed in the FLSA at 29 U.S.C. Chapter 8, section 213 and further defined in 29 CFR 541.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87; AMD, 2001 MAR p. 2133, Eff. 10/26/01.)


Rules 4 through 10 reserved


2.21.1811  ADMINISTRATION OF EXEMPT COMPENSATORY TIME  (1) All hours in a pay status shall be counted as hours worked for purposes of calculating exempt compensatory time earned. Absent time in a pay status, including holidays, paid leaves, and exempt compensatory time taken off, is counted as hours worked.


(2)
Hours worked in excess of 40 in a workweek shall be reported on a time and attendance form, as prescribed by the agency, to be accrued as exempt compensatory time.


(3)
Exempt compensatory time shall be earned, recorded, and used in no less than one-half hour increments.


(4)
Records will be kept according to the record keeping requirements of the FLSA found at 29 CFR 516 and 553.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87; AMD, 1996 MAR p. 405, Eff. 2/9/96.)


2.21.1812  EXEMPT EMPLOYEES AND EXEMPT COMPENSATORY TIME  
(1)
An exempt employee must obtain approval from his or her supervisor, in advance whenever possible, to work hours which may result in the accrual of exempt compensatory time.


(2)
The employee's supervisor determines whether hours worked by an exempt employee which exceed 40 in a workweek will be accrued as exempt compensatory time under these rules.  The supervisor may approve or deny the accrual of exempt compensatory time either before or after the hours are worked.


(3)
The employee's supervisor may, at any time, prohibit the accumulation of exempt compensatory time until an employee's balance is reduced below 120 hours or below a lower maximum balance established by the agency.


(4)
The employee's supervisor decides whether hours in excess of 40 in a workweek, which an exempt employee spends traveling or attending conferences, lectures, meetings, education, or training, should be credited as exempt compensatory time under these rules.


(5)
Accrued exempt compensatory time may be taken off by the employee at a mutually agreeable later date during the employee's regular working hours, if the use of the compensatory time does not unduly disrupt the operations of the agency.  Where the interest of the state requires the employee's attendance, the state's interest overrides the employee's interest to take exempt compensatory time off.  An agency may require an exempt employee to take accrued exempt compensatory time off during any workweek.


(6)
A maximum of 120 hours of exempt compensatory time may be carried over from one calendar year to the next.  A determination of excess exempt compensatory time will be made as of the end of the first pay period which extends into the next calendar year.  The employee must take off all excess compensatory time during the first 90 days of the next calendar year or forfeit the excess hours, except when the department head or designee extends the forfeiture deadline provided in paragraph (7).


(7)
In the first 90 days of the calendar year, the department head or a designee may extend the number of days the employee has to use excess compensatory time prior to forfeiture.  The employee is required to make a reasonable written request to take the time off.  Reasonable at a minimum would allow sufficient notice to take the accrued exempt compensatory time off before the forfeit date.  The agency may grant the request to take the time off before the forfeit date or grant an extension.  The extension must be made in writing not later than March 31 each year.  The length of this extension is up to the discretion of the department head or designee, not to exceed December 31 each year.  Any excess compensa​tory time not taken by December 31 is forfeited.


(8)
An agency may adjust the schedule of an exempt employee within a workweek to avoid the accrual of compensatory time.  An agency may require an exempt employee to take accrued exempt compensatory time off during any workweek.


(9)
Exempt compensatory time may be transferred with the employee to another agency, provided the new agency agrees.  An agency is not obligated to accept any exempt compensatory time when an employee transfers from another agency.  The agency, at its discretion, may agree to accept some or all accrued exempt compensatory time, up to a maximum of 120 hours.


(10)
There shall be no lump sum cash compensation for accrued exempt compensa​tory time upon transfer or at the date of termination.


(11)
Agencies are under no obligation to extend an employee's termination date to allow an exempt employee to take off accrued exempt compensatory time upon termination.


(12)
A department head or designee may approve the use of exempt compensatory time to extend an employee's termination date up to a maximum of 120 hours.  Such extension may be approved when the department head or designee determines that:


(a)
compensatory time was accrued upon management's request in order to complete projects or meet objectives, or


(b)
the employee has been denied reasonable opportunity to take off accrued exempt compensatory time.


(History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87; AMD, 1988 MAR p.2372, Eff. 11/11/88; AMD, 1991 MAR p.430, Eff. 4/12/91; AMD, 1994 MAR p.22, Eff. 1/14/94; AMD, 1996 MAR p.405, Eff. 2/9/96; AMD, 2001 MAR p. 2133, Eff. 10/26/01.)


Rules 13 through 30 are reserved


2.21.1831  CLOSING  (1) Provisions of this policy not required by statute shall be followed, unless they conflict with negotiated labor contracts which will take precedence to the extent applicable. (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 767, Eff. 6/12/87.)

For additional information see:

Policy 3-0210, Overtime and Nonexempt Compensatory Time

Fair Labor Standards Act, Title 29, U.S.C., Chapter 8

Fair Labor Standards Act Regulations, Title 29, C.F.R.

Contact your agency personnel office with questions about this policy.
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