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2.21.1701  SHORT TITLE  (1) This sub-chapter may be cited as the overtime and nonexempt compensatory time policy. (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87.)


2.21.1702  POLICY AND OBJECTIVES  (1) It is the policy of the state of Montana to comply with the federal Fair Labor  Standards Act of 1938 (FLSA, Title 29 USCA, Chap. 8, Sec. 201-219, as amended) and federal regulations adopted by the U.S. Department of Labor's Wage and Hour Division (Title 29 CFR, Chap. 500, as amended), in the administration of overtime compensation and nonexempt compensatory time in lieu of overtime compensation for state employees subject to the provisions of the act and its regulations.


(2)
Nothing in this policy guarantees that a covered employee will be allowed to work hours which result in the payment of overtime compensation or the accrual of nonexempt compensatory time in lieu of overtime compensation.  Each request to work such hours and to compensate the covered employee for such hours shall be approved or disapproved by the agency, in compliance with the FLSA, federal regulations, this policy, and additional agency procedures.


(3)
The objectives of this policy are:


(a)
to adopt rules for the administration of overtime compensation and nonexempt compensatory time which are in addition to the requirements of the FLSA and its regulations; 


(b)
to direct agencies that they are required to administer overtime compensation and nonexempt compensatory time in lieu of overtime compensation for covered employees in accordance with the FLSA (Title 29 USCA, Chap. 8, Sec. 201-219, as amended), regulations adopted by the U.S. Department of Labor's Wage and Hour Division (29 CFR, Chap. 500, as amended), this policy, and additional agency procedures; and


(c)
to direct agencies that certain covered employees, such as fire fighters and law enforcement personnel, may have a partial exemption from the overtime pay provisions of the FLSA. Section 7 of the FLSA describes covered employees with partial exemptions and 29 CFR 553 Subpart C further explains the partial exemption for fire fighters and law enforcement personnel.  Covered employees who qualify for a partial exemption under the FLSA are covered by the additional requirements set by this policy after the partial exemption has been met. (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87.)


2.21.1703  DEFINITIONS  As used in this sub-chapter, the following definitions apply:


(1)
"Nonexempt or covered employee" means an employee subject to the overtime provisions of the federal Fair Labor Standards Act of 1938, as amended and its regulations.  It does not mean certain employees exempt from the overtime pay provisions of the FLSA in a position designated as executive, administrative, or professional as these terms are defined in 29 CFR 541.  (Employees in positions designated as outside sales are also exempt from the overtime pay provisions of the FLSA, but may be covered by the provisions of 39-3-401, et seq., MCA, the Montana Minimum Wage and Overtime Compensation law and ARM 24.16.101, et seq., Montana Wage and Hour regulations.)


(2)
"Nonexempt compensatory time" means time accrued at a rate of one and one-half hours for each hour of employment for which overtime compensation is required pursuant to the FLSA, its regulations and this policy.  Accrued time may be taken as approved paid time off at a later date or cashed out in accordance with this policy and federal requirements.


(3)
"Overtime" means time worked by a nonexempt employee in excess of 40 hours in a workweek.  (An exception is  described in Section 7 of the FLSA and 29 CFR 553 Subpart C for covered employees with partial exemptions, such as fire fighters and law enforcement personnel.)


(4)
"Workweek" means a regular, recurring period of 168 hours in the form of seven consecutive 24-hour periods.  (An exception is described in Section 7 of the FLSA and 29 CFR 553 Subpart C for covered employees with partial exemptions, such as fire fighters and law enforcement personnel.)  The workweek need not be the same as the calendar week.  The workweek may begin on any day of the week and at any hour of the day.  Once established a workweek may not be changed unless the change is intended to be permanent.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87.)


Rules 1704 through 1710 reserved


2.21.1711  ADMINISTRATION OF OVERTIME COMPENSATION AND NONEXEMPT COMPENSATORY TIME  (1) In addition to the provisions of the FLSA and its regulations, state agencies shall do the following when administering overtime compensation and nonexempt compensatory time:


(a)
Count all hours in a pay status as hours worked for the purpose of calculating a workweek.  Absent time in a pay status, including holidays, paid leaves, and compensa​tory time taken off, is counted as hours worked.


(b)
Require employees to report overtime hours worked on a time and attendance form as prescribed by the agency, for the additional hours to be compensated as overtime hours or accrued as nonexempt compensatory time.


(c)
Record overtime and nonexempt compensa​tory time in no smaller than 1/10 hour increments.  (For example: .1 hour equals 6 minutes and .2 hour equals 12 minutes.)  The fractional increment may be rounded off, provided that over a period of time, this practice does not result in the failure to compensate the employee for the entire time actually worked.


(d)
Require employees to take nonexempt compensatory time off in no less than one-half hour increments.


(2)
Agencies shall keep records of wages, hours worked, and other items listed in the record keeping regulations of the FLSA found at 29 CFR Part 516 and 553.
(History: Sec. 2-18-102 MCA; IMP,2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87; AMD, 1996 MAR p. 404, Eff. 2/9/96.)


2.21.1712  OVERTIME COMPENSATION  (1) As provided in Section 7 of the FLSA, covered employees shall receive overtime compensation at a rate of one and one-half times the employee's regular hourly rate for all hours in a pay status over 40 in a workweek, unless the agency and the employee agree to the accrual and use of nonexempt compensatory time in accordance with 29 CFR 553.  (Exceptions are described in Section 7 and 29 CFR 553 Subpart C.)  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87.)


2.21.1713  NONEXEMPT COMPENSATORY TIME  (1) State agencies may, at their discretion, allow some or all of their employees covered by the FLSA to accrue and use nonexempt compensatory time in lieu of cash overtime compensation according to the provisions in 29 CFR Part 553.  State agencies are not required to make the accrual and use of nonexempt compensatory time available for use by covered employees.


(2)
Where a state agency chooses to allow some or all of its covered employees to accrue nonexempt compensatory time, the agency must follow all of the provisions of 29 CFR Part 553, Application of the Fair Labor Standards Act to Employees of State and Local Governments.  29 CFR Part 553 are the federal regulations which require advance agreements with employees as a condition for use of compensatory time in lieu of overtime compensation and cash payments for unused nonexempt compensatory time upon termination of employment.  Specific provisions relating to the administration of these two requirements can be found at:


(a)
29 CFR Part 553.23 agreement or understanding prior to performance of work, and


(b)
29 CFR Part 553.27 payments for unused compensatory time.


(3)
In addition to federal requirements found in 29 CFR Part 553, state agencies shall:


(a)
Require approval from the appropriate authority, in advance whenever possible, for a covered employee to work hours which may result in the payment of overtime compensation or the accrual of nonexempt compensatory time; and


(b)
Cash out unused nonexempt compensatory time when a covered employee transfers from one agency to another agency.


(4)
In accordance with 29 CFR Part 553, state agencies may:


(a)
Establish a lower maximum accrual than that provided in the federal regulations;


(b)
At any time, pay cash for all or any portion of a covered employee's accrued compensatory time balance, and


(c)
Adjust a covered employee's work schedule in a workweek or require the employee to take time off without pay  so that the employee does not become eligible for the payment of overtime or accrual of nonexempt compensatory time.


(5)
State agencies may require the cash out of unused nonexempt compensatory time when a covered employee changes from nonexempt to exempt status through a personnel action such as a promotion or reassignment.  If the agency allows the exempt employee to maintain a nonexempt compensatory time balance, the agency must allow the employee to use the nonexempt compensatory time as time off or must pay cash for unused nonexempt compensatory time upon termination in accordance with 29 CFR Part 553.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p.769, Eff. 6/12/87; AMD, 1996 MAR p. 404, Eff. 2/9/96.)


Rules 1714 through 1730 reserved


2.21.1731  CLOSING  (1) Provisions of this policy not required by statute shall be followed, unless they conflict with negotiated labor contracts which will take precedence to the extent applicable.  (History: Sec. 2-18-102 MCA; IMP, 2-18-102 MCA; NEW, 1987 MAR p. 769, Eff. 6/12/87.)

For additional information see:

Policy 3-0211 Exempt Compensatory Time Fair Labor Standards Act, Title 29, United States Code, Chapter 8 Fair Labor Standards Act Regulations, Title 29, Code of Federal Regulations

Contact your agency personnel office with questions about this policy.
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