3-0170                    PROBATION                      6/2/97


These rules supersede the previously published policy on Probation dated 4/12/91.PRIVATE 
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2.21.3801  SHORT TITLE  (1)This sub‑chapter may be cited as the probation policy.  (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85.)


2.21.3802  POLICY AND OBJECTIVES  (1) It is the policy of the state of Montana that an employee newly hired into permanent or seasonal employment shall complete a probationary period.


(2)
It is the objective of this policy to provide minimum standards for the administration of a probationary period.  (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; AMD, 1991 MAR p. 433, Eff. 4/12/91; AMD, 1997 MAR p. 1446, Eff. 8/19/97.)


2.21.3803  DEFINITIONS  As used in this sub‑chapter, the following definitions apply:


(1)
"Agency" means all executive branch departments, those agencies allocated to the state board of education under 2‑15‑1511, MCA, and those institutions in the department of corrections listed in 53‑1‑202, MCA and in the department of public health and human services listed in 53-1-602, MCA.  All boards, commissions and related staff attached to an executive department for administrative purposes are considered part of the department for purposes of these rules.


(2)
"Discharge" means the termination of an employee's employment.


(3)
"Employee" means all state employees except those exempted in 2‑18‑103 and 2‑18‑104, MCA.


(4)
"Permanent employee" means a permanent employee as defined in 2‑18‑101, MCA.


(5)
"Permanent status" means permanent status as defined  in 2‑18‑101, MCA.


(6)
"Probationary period" means a trial period established by an agency when an employee is newly hired to state government into permanent or seasonal employment to assess the employee's abilities to perform job duties; to assess the employee's conduct on the job; and to determine if the employee should be retained beyond the probationary period and attain permanent status.


(7)
"Promotion" means the assignment of an employee to a higher grade.


(8)
"Reassignment" means the assignment of an employee from one position to another position in the same agency.


(9)
"Seasonal employee" means a seasonal employee as defined in 2‑18‑101, MCA.


(10)
"Short-term worker" means a short-term worker as defined in 2-18-101, MCA.


(11)
"Temporary employee" means a temporary employee as defined in 2‑18‑101, MCA.


(12)
"Transfer" means a change of employment from one state agency to another state agency without a break in service.  (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; AMD, 1991 MAR p. 433, Eff. 4/12/91; AMD, 1997 MAR p. 1446, Eff. 8/19/97.)


Rules 4 through 6 reserved


2.21.3807  PERMANENT STATUS  (1) A permanent or seasonal employee attains permanent status after satisfactorily completing an appropriate probationary period.  Laid-off employees retain permanent status when reinstated or reemployed, pursuant to the State Employee Protection Act, 2-18-1201, et seq., MCA.


(2)
A temporary employee or a short-term worker is not eligible to attain permanent status.


(3)
An employee who has attained permanent status in an agency and who transfers to another agency retains permanent status.  The employee has no rights to the position held in the former agency.


(4)
Where a position or work unit is transferred between agencies as a result of reorganization, an employee retains permanent status in the agency to which the position or work unit transfers.  The employee shall have no rights to a position in the agency from which the position or work unit is transferred, unless otherwise provided by law.


(5)
Provisions of the discipline handling policy, ARM 2.21.6505, et seq., the grievance policy, ARM 2.21.8001 et seq. and the reduction in work force policy, ARM 2.21.5005 et seq., apply to an employee who has attained permanent status as provided in this rule.  (These policies are also found at 3‑0130, the discipline handling policy; 3‑0125, the grievance policy; and 3‑0155, the reduction in work force policy in the Montana operations manual, volume III.) 


(6)  Pay for an employee who transfers shall be administered in compliance with the pay plan rules, policy 3‑0505, Montana operations manual, volume III.  (Copies available at the state personnel division, department of administration.) (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; AMD, 1991 MAR p. 433, Eff. 4/12/91; AMD, 1997 MAR p. 1446, Eff. 8/19/97.)


2.21.3808  PROBATIONARY PERIOD  (1) An agency shall establish a probationary period for a newly-hired permanent or seasonal employee and set the length of the proba​tionary period.


(2)
An appropriate probationary period is a minimum of 6 calendar months to a maximum of 1 calendar year, unless otherwise provided by law, or extended beyond the maximum by ARM 2.21.3809.


(3)
The agency shall inform the employee of the length of the probationary period at the time of employment.


(4)
The agency is permitted but not required to credit time in an approved leave of absence without pay toward completion of a probationary period.  This includes leaves of absence between seasons for a seasonal employee.  Employees returning from an approved leave of absence without pay are not required to begin a new probationary period.


(5)
The agency shall complete a performance appraisal for an employee pursuant to the performance appraisal policy, ARM  2.21.6401 et seq.


(6)
Unless an employee receives written notification that the employee has not satisfactorily completed the established proba​tionary period on or before the end of the probationary period, the employee attains permanent status. (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; AMD, 1991 MAR p. 433, Eff. 4/12/91; AMD, 1997 MAR p. 1446, Eff. 8/19/97.)


2.21.3809  EXTENSION OF PROBATIONARY PERIOD  (1) An agency may extend the length of a probationary period for a maximum of 6 additional and consecutive calendar months.


(2)
When the probationary period is extended, the agency must notify the employee in writing on or before the end of the established probationary period that the probationary period has been extended and the agency must inform the employee of the length of the extension.


(3)
An employee whose probationary period has been extended does not attain permanent status until the employee successfully completes the additional probationary period.  (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85.)


2.21.3810  DISCHARGE OF A PROBATIONARY EMPLOYEE (1) An employee who has not attained permanent status may be discharged at any time during the probationary period.


(2)
The agency shall take reasonable steps necessary to verify the reason for discharge prior to discharge and the reason for discharge shall be communicated to the employee.


(3)
Provision of the discipline handling policy, ARM 2.21.6505 et seq., the grievance policy, ARM 2.21.8001 et seq., and the reduction in work force policy, 2.21.5005  seq., do not apply to a probationary employee, except as provided in ARM 2.21.3811.  (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85.)


2.21.3811  PROMOTED OR REASSIGNED EMPLOYEES  (1) An employee who has attained permanent status and who is internally promoted, reassigned or whose position is reclassified shall retain permanent status in the new position, as provided in ARM 2.21.3807, unless the employing agency has adopted a policy providing for a trial period.


(2)
An agency may adopt a policy providing for a trial period upon promotion, reassignment, or reclassification.  The agency policy shall provide that:


(a)
A trial period may be established upon promotion, reassignment or reclassification to be used to determine if the employee will be retained in the new position or returned to the former or an equivalent position.  This trial period shall comply with all provisions of ARM 2.21.3808.


(b)
During the trial period, an employee who has attained permanent status in the former position shall upon promotion, reassignment or reclassification retain all rights extended by virtue of having attained permanent status, except that, the agency may return an employee to the former or an equivalent position without following the provisions of the discipline handling policy, ARM 2.21.6505 et seq., the grievance policy, ARM 2.21.8001 et seq., and the reduction in work force policy, ARM 2.21.5005 et seq. (These policies may also be found in the Montana operations manual, volume III, policies 3‑0130, 3‑0125, and 3‑0155.)


(c)
Adoption of such a policy does not obligate the agency to return the employee to the former or an equivalent position in lieu of other personnel actions which could be taken consistent with the discipline handling, grievance and reduction‑in‑work force policies.


(3)
An agency may require an employee who has not attained permanent status and who is promoted or reassigned within the agency to successfully complete a full probationary period in the new position. (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; AMD, 1997 MAR p. 1446, Eff. 8/19/97.)


2.21.3812 TRANSFERRED EMPLOYEES (IS HEREBY REPEALED) (History: Sec. 2-18-102, MCA; IMP, 2-18-101 and 2-18-102, MCA; NEW, 1985 MAR p. 1978, Eff. 12/27/85; REP, 1991 MAR p. 433, Eff. 4/12/91.)


Rules 13 through 21 reserved


2.21.3822  CLOSING  (1) Provisions of this policy not required by statute shall be followed unless they conflict with negotiated labor contracts, which will take precedence to the extent applic​able.  (Eff. 12/27/85.)

Questions regarding implementation of this policy should be referred to your department's personnel officer.  Your personnel officer will contact the state personnel division, department of administration, if additional assistance is needed in interpreta​tion of the policy.
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