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Before you start developing a selection plan, you need to be aware of equal employment opportunity laws, rules, regulations, and guidelines.  You also need to be aware of employment preference requirements and the State's Equal Employment Opportunity and Affirmative Action (EEO/AA) Program. 
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What is discrimination?

Discrimination in employment occurs when an employer’s decision or practice sets up a barrier to a person in a protected group, and the employer fails to show that the deci​sion or practice legitimately relates to the job.  Areas of protection are race, color, na​tional origin, sex, sexual orientation, religion, creed, age, marital status, mental or physical disability, and political beliefs.  Two types of discrimination present barriers.

Disparate Treatment (Intentional Discrimination) – If a manager purposely treats an applicant or employee differently because of the person's protected status, it is called disparate treatment.  Here are a few examples:

· rejecting all Indian applicants because of the concern that one or more of them may not show up for work on time;

· a help‑wanted ad seeking male or female applicants or a retired couple; and

· an employer advertising for applicants between the ages of 18 and 34.

Adverse Impact (The Big Mistake) - Discrimination can result from neutral employment practices, applied to all employees or applicants, that disproportionately exclude some protected groups.  This is adverse impact.  How an employer sets job qualifications can result in adverse impact.  The employer might set qualifications with business needs in mind; at the same time, the qualifications might exclude women, minorities, older applicants, or other protected groups.

In Griggs v. Duke Power Co., 401 U. S. 424 (1971), the U. S. Supreme Court held that Title VII of the Civil Rights Act of 1964 prohibits not only overt discrimination, but also practices that look fair but, in reality, discriminate.  The touchstone is business necessity.  If an employment practice excludes African Americans, for example, and isn't related to job performance, the practice is prohibited.

The Griggs case examined the company’s employment tests.  Statistical evidence showed that a lot more African Americans than whites failed the test and lost out on employment.  Since the employer couldn't prove the tests related to business necessity, the Supreme Court held that the testing was unlawful.  The practice was discriminatory, even though everyone agreed that the employer didn’t mean to discriminate by using the tests.

In 1988, the Court decided Watson vs. Fort Worth Bank and Trust, 487 U. S. 977 (1988). This extended the Griggs analysis to hiring and promotion when the employer uses subjective criteria.

In practical terms, what does the Watson decision mean for Montana state government?  State agencies have few professionally validated selection devices.  Our tests could be viewed as subjective, and the principles of this case would apply.  In particular, courts hold interviews to the same scrutiny as other tests.  So, use caution in establishing criteria for selection.  Make sure all selection procedures are based on a current job analysis, are job-related, and that you can document their relationship to the job.

The principle applies not just to tests, but also to any employment practice and to all protected classes.  Any practice that adversely affects a disproportionate percentage of any protected group is unlawful, unless justified by business necessity.  Consider these examples:

· requiring a 5'10" minimum height screens out most Asians, Hispanics, and women.

· requiring a college degree screens out most Native Americans in Montana.

Perpetuation of Past Discrimination – Keeping a neutral employment policy or practice that perpetuates past discrimination may be unlawful.  For example, an employer previously refused to hire African Americans for certain job categories and presently hires most of its employees for those jobs through word-of-mouth referral by current employees.  This practice may perpetuate the employer's past discriminatory hiring practice.

Retaliation – It is unlawful to discriminate against anyone who has filed a discrimination charge.  This also applies to anyone who has participated in a discrimination investigation or has otherwise opposed discrimination.  Retaliation can take many forms – discharge, discipline, ostracism, demotion, transfer, and so on.

Reasonable Accommodation – Failure to reasonably accommodate an employee's or applicant’s religious practices or disability may be discriminatory.  A legitimate exception occurs when accommodation puts an undue hardship on the employer's business.  (See the section on the Americans With Disabilities Act in this chapter.)

To prove unlawful discrimination, an applicant need not show an employer's actions were motivated by racial, religious, sex, or ethnic prejudice.  The applicant only needs to show the unlawful effects of the employer's actions.  It's the effect of the employer's actions, not the subjective reasons for them, that counts.

In Montana, the Montana Human Rights Act prohibits discrimination in employment on the basis of 

· race 
(
age (all ages)

· color 
(
marital status (includes familial status)

· national origin 
(
political beliefs

· sex (includes pregnancy) 
(
physical or mental disability

· religion 
(
retaliation

· creed  

Having a recruitment and selection plan that is job-related and well documented will eliminate many potential problems associated with EEO laws.  For an overview of the pertinent state and federal EEO laws, please see Appendix 1.

Are there any legitimate reasons to discriminate?

An employer may legally discriminate under two circumstances.  Both of  these exceptions are rare.

Business Necessity – An employer may legally discriminate if the employer can prove that the practice is essential to the safe and efficient operation of the business.  In addition, the employer must show that there’s no less discriminatory practice that would work.  Customer or co-worker preferences don’t qualify as a business necessity.  For example, an employer could prove that bus drivers need a level of vision for the safety of passengers.  Some visually impaired persons would not qualify.

Bona Fide Occupational Qualification (BFOQ) – A bona fide occupational qualification may arise when the requirements of the job unavoidably exclude some or all persons within a protected class.  In order to prove that BFOQ is necessary to do the job, an employer must be able to prove that no one in the excluded group could do the job satisfactorily.  Most often, a BFOQ relates to sex, age, or marital status.

In Montana, Riverside Youth Correctional Facility has a BFOQ for Correctional Counselors.  Riverside Youth Correctional Facility is a facility for juvenile girls, which houses the girls in cottages.  The facility hires only females as cottage care attendants for certain shifts.  This BFOQ applies to shifts when only one employee is on duty to cover the cottage.  The practice protects female residents' right to privacy.

Are there questions you shouldn’t ask?

Eliminate any questions getting at information that could lead to discrimination.  Most often, it’s the wording of a question that causes problems.  Ask yourself whether the information is truly job-related.  

You might ask some questions in a different form.  For example, asking a woman whether her family minds if she travels on the job is taboo.  It’s appropriate to tell every applicant the amount of travel the job requires, and then ask if that’s acceptable to him or her.

You shouldn’t ask some questions at all.  How old are you?  Are you married?  Do you belong to a church?  Ever had a sex-change operation?  These are all totally taboo.

The law presumes that, if you ask for information, you use it.  It’s then up to you to prove that you didn’t use it to illegally discriminate.

Here are some examples:

“Please describe your state of health.”

This statement is much too general and could elicit information concerning disabilities.  Explain the actual, job-related requirements of the job and ask if the applicant can perform the essential functions of the job with or without an accommodation.  You also can ask the applicant how he or she would actually perform the duties of the job.

“Have you received workers' compensation for a previous illness or injury?”
Don’t ask this question; it could reveal a disability.  It’s illegal to discriminate against a person with a disability or a person receiving a legitimate entitlement.  Workers' compensation is an entitlement.

“What arrangements have you made for the care of your children?”
Instead of asking for personal information, often asked only of women, explain any requirements of the job, such as extensive travel or frequent overtime.  Ask all applicants if they have any problems with those requirements.

Some questions are fine after you have hired someone.  Certain information that’s suspect when asked of applicants is okay to get from employees, such as age, an emergency contact, or names of spouse and children to complete insurance enrollment.  

Please check Appendix 1 for other pre-employment suspect questions.  

How can you comply with EEO laws?

The Federal Uniform Guidelines on Employee Selection Procedures (CFR, Vol. 43, No. 166 – August 25, 1978) urge that selection measures include both reliable and valid tests.  The Guidelines can help eliminate disparate treatment and adverse impact in the selection process.  To get a copy of the Uniform Guidelines, contact State Personnel Division, Department of Administration.  

The Guidelines consider almost any selection procedure to be a test.  By definition, "tests" can be formal or informal, oral or written, or objective or subjective methods of selection.  Interviews, education and experience evaluations, work samples, physical requirements, and performance tests fit this definition.

According to the Guidelines, your selection process must be both valid and reliable to withstand legal challenge.  

· Validity means your methods are job-related.  

· Reliability means several evaluators can apply your procedures consistently.

Reliability – The reliability of a test or question measures how well evaluators reach a consistent result.  If three people independently interview five job applicants and their rankings of these applicants agree, the rankings are reliable.  If the three sets of rankings show little or no agreement, the interview and rankings have little or no reliability.  How do you achieve reliability?  You may achieve reliability by using structure and suggested responses.  Remember, consistent doesn’t mean identical, but it does mean within a close range.   

For example, in your selection plan, you decide that having blue eyes is a qualification for your job.  Three job experts on your staff meet the applicants and evaluate them on this qualification.  All three agree that Applicant A has blue eyes, while Applicant B does not.  Because there is a high degree of consistency in their evaluation, this selection measure is reliable.  But what does it tell you about the applicant's ability to do the job?  Is this test a valid predictor of job success?

Validity – Validity means your selection procedures effectively test for success on the job by accurately measuring small samples of work done on the job.  In formally validating selection procedures, studies show that applicants who scored well on these tests also have a high rate of success on the job.  The valid selection procedure, whether a written exercise, physical test, or interview question, measures what it’s supposed to measure and is job-related.  

When selecting employees, you’re trying to identify the ones who are most likely to do well on the job.  How do you predict success on the job before the applicant does the job?  Using valid selection procedures will help you get that information.  

The federal Guidelines provide three validation methods:

Content validation – The content of the selection procedures represents important aspects of performance on the job.

Criterion-related validation – The selection procedures are predictive of or significantly correlated with the important elements of job performance.

Construct validation – The selection procedures measure the degree to which applicants have identifiable qualifications that are shown to be important in successfully performing that job.

Of the three methods, content validation is the easiest.  To be “content valid,” a selection procedure measuring competencies should be similar to an observable work product.  The closer the content and the context of the selection procedure are to work samples or work behavior, the stronger the basis for showing content validity.  A classic example is a typing test.  This test accurately predicts typing performance.  It’s a valid test for a job that requires typing skill.

Content validation is a three-step process:

· Job analysis is critical.  You must decide what the job content is and how to measure it.

· You need to develop test items or work samples that reflect the essence of the job.  Try to develop these so they directly reflect what a person does on the job.

· Experts who are familiar with the job need to evaluate the items and agree that the test procedure accurately reflects the job.

How do you know if the selection procedure is 

creating an adverse impact?

After determining your selection devices are reliable and valid, you must also make sure they don’t adversely affect any protected group.  The Uniform Selection Guidelines rely on the 4/5ths or 80% rule.  It’s a practical way to focus attention on selection rates.  To figure out if a selection procedure violates the "4/5ths" rule, an employer compares the hiring rates for different groups.  A selection rate for any protected group that is less than four-fifths of the rate for the most-selected group could point to adverse impact.  

What laws, rules, regulations, executive orders and guidelines relate 

to recruitment and selection?

Congress has passed several employment laws.  This section gives an overview of these and other employment laws, rules, regulations, and guidelines.  

Federal Laws

· Civil Rights Act of 1964

· Civil Rights Act of 1991

· Americans With Disabilities Act of 1990

· Rehabilitation Act of 1973

· Age Discrimination in Employment Act of 1967

· Immigration Reform and Control Act

State Laws

· The Constitution of the State of Montana

· Montana Human Rights Act

· Montana Maternity Leave Act

· Governmental Code of Fair Practices (Part of the Human Rights Act)

· Comparable Worth Statute

· Employment Preference Statutes

· Nepotism Statute

· Montana Compliance with Military Selective Service Act

· Lie Detector Test Prohibited 

· Workforce Drug and Alcohol Testing Act  

State Government Rules and Governor’s Executive Orders

Along with state laws, there have also been personnel rules adopted by state government, both internally as well as in the Administrative Rules of Montana (ARM) and Executive Orders issued by Governors.

· Human Rights Commission Rules

· Nondiscrimination-EEO Rules

· Recruitment and Selection Rules

· Governor’s Executive Order 24-81 (Establishing State’s EEO Program)
· Governor’s Executive Order   7-82 (Prohibiting Sexual Harassment)
See http://www.discoveringmontana.com/doa/spd/css/resources/policies.asp website or 
to get a copy of a law, rule, regulation, or guideline, contact State Personnel Division, Department of Administration.

Civil Rights Act of 1991

The Civil Rights Act of 1991 provides additional remedies to protect against and to deter unlawful discrimination in employment.  It also restores the strength of federal anti-discrimination laws weakened by several Supreme Court decisions.  A summary of the Act follows:  

Alteration of test scores – The Act bans the discriminatory use of test scores in connection with selecting or referring applicants for employment or promotion.  It’s unlawful for an employer to adjust the test scores, use different cutoff scores, or otherwise alter the results of employment-related tests on the basis of race, color, religion, sex, or national origin.

The Act prohibits the practice of "race norming"; it doesn’t alter existing legal requirements that employment tests operate fairly without regard to sex or minority status.  The Act restates that affirmative action measures aren’t subject to charges that the measures discriminate against classes other than those they are supposed to help (reverse discrimination).

Requiring proof in adverse impact cases – In Ward Cove Packing Co., Inc. v. Atonio, 109 S. Ct. 2115 (1989), the Supreme Court ruled that persons claiming adverse impact discrimination had to prove the challenged practices weren’t significantly related to legitimate business objectives.  The Civil Rights Act of 1991 reversed that decision.  The complaining party has the initial burden of showing the adverse impact of the practice.  Then the burden shifts to the employer to show that business necessity required the practice.  The complaining party may rebut the employer's defense by showing that a less discriminatory alternative was available.

Requiring proof in "mixed motive" disparate treatment cases – In Price Waterhouse v. Hopkins, 109 S. Ct. 1775 (1989), the Supreme Court dealt with a case where an employee showed that an employment decision was partly motivated by discrimination.  The Court said the employer could avoid liability by showing it would have decided the same way even without the discriminatory reason.  The Act reversed that decision.  A complaining party may establish that an employment practice is unlawful by showing that a status protected by Title VII was a "motivating factor" in the practice (actually contributed to the employer's decision) even though other factors also motivated the decision.

Encouraging alternative means of dispute resolution – The Act encourages using alternative means of resolving disputes.  These include settlement negotiations, conciliation, facilitation, mediation, fact-finding, mini-trials, and arbitration, where appropriate and to the extent allowed by law.

Compensatory and punitive damages under Title VII and the ADA – Compensatory and punitive damages had been disallowed under Title VII.  The Civil Rights Act of 1991, by contrast, provides that compensatory and punitive damages may occur in a Title VII action against a business that intentionally and unlawfully discriminated, other than adverse impact.  The law places limits on damages.  

Compensatory and punitive damages also are now available in actions brought under the Americans With Disabilities Act or under the Rehabilitation Act of 1973 provisions covering federal government.  As with the Civil Rights Act of 1991, these damages apply to disparate treatment, not adverse impact.

Americans with Disabilities Act

The Americans With Disabilities Act of 1990 (ADA) strives to remove the barriers preventing qualified people with disabilities from enjoying the same opportunities available to people without disabilities.  The Act doesn’t guarantee equal results, doesn’t establish quotas, and doesn’t require employers to favor people with disabilities over those without disabilities.  

A disability is a physical or mental impairment that substantially limits one or more major life activities.  Major life activities include hearing, seeing, speaking, walking, breathing, or working.  The term also applies to a record of impairment, such as a history of cancer or alcoholism.  It also includes the perception of having a disability, such as a person disfigured in an accident or someone with HIV-AIDS.

Title I of ADA prohibits employers from discriminating on the basis of disability with respect to hiring and all terms, conditions, and privileges of employment.  An employer may not discriminate against a qualified person with a disability.  The employer must reasonably accommodate known physical or mental limitations of an otherwise qualified person, unless doing so would place an undue hardship on the employer.

A qualified person with a disability means someone who satisfies the skill, experience, education, and other job-related requirements of the job and with or without reasonable accommodation, can perform the essential functions of the position.  

A job function may be essential for a lot of reasons.  Here are a few:

· the job exists to perform the function;

· the function can only be distributed among a limited number of available employees; and

· the function may be highly specialized, and the person in the job is hired for his or her expertise in that function.

Determining whether a function is essential is a case-by-case event.  Evidence of whether a function is essential focuses on these and other facts:

· the employer's judgment that the function is essential;

· tasks or behaviors identified on written job descriptions before advertising or interviewing applicants for the job;

· the amount of job time spent performing the function;

· the consequences of not requiring the person to do the function;

· the terms of a collective bargaining agreement;

· the work experience of past employees in the job; and

· the work experience of current employees in similar jobs.

Looking into essential functions doesn’t mean second-guessing an employer's business judgement about production standards quality or quantity.  It doesn’t mean requiring employers to lower their standards.  However, if someone charges that the employer intentionally jacked up the level of production to exclude individuals with disabilities, the employer will need to show a legitimate, nondiscriminatory reason for the standard.

As already stated, a qualified person with a disability is a person who can do the essential functions of the job, with or without reasonable accommodation.  A reasonable accommodation means any change in the work environment or in the way things are usually done that enables a person with a disability to do the job.  

There are three areas of reasonable accommodation:

· accommodations that ensure equal opportunity in applying for jobs;

· accommodations that enable an employee with a disability to perform the essential functions of the job; and

· accommodations that enable an employee with a disability to enjoy the same benefits and privileges of employment as any employee without a disability.

Determining what accommodation may be appropriate in a situation should happen only after both the employer and the employee identify the limitations imposed by the disability.  Here are a few types of reasonable accommodations:

· adapting facilities used by employees so people with disabilities can easily enter and use them;

· restructuring the job, assigning part-time or modified work schedules;

· reassigning a current employee to a vacant position ;

· acquiring or modifying equipment or devices;

· adjusting or modifying tests, training, materials, or policies; and

· providing assistive services, such as qualified readers or interpreters.

An employer doesn’t have to provide an accommodation that will impose an undue hardship on the employer's business.  An undue hardship means unduly costly, extensive, substantial, or disruptive, or would fundamentally alter the nature or operation of the business.  Some factors in determining whether an accommodation would impose an undue hardship include:

· the nature and net cost of the accommodation, along with the availability of tax credits, deductions, and any outside funding;

· the financial resources of the facility, the number of people employed there, and the expense and impact on resources;

· the financial resources of the employer, the number of its employees, and the number, type, and location of its facilities;

· the type of business, including the composition, structure, and functions of the workforce; the geographic distance and administrative or fiscal relationship of the facility in question to the covered business; and

· the impact of the accommodation on the operation of the facility including the impact on the ability of other employees to do their jobs and the impact on the facility's ability to do business.

In general, employers need to consider whether barriers created by a disability could be removed through reasonable accommodations.  The goal is simple: enable people with disabilities to compete on the same standards the employer expects from people without disabilities.  The ADA doesn’t relieve a person with a disability from the duty to perform the essential functions of a job.

Rehabilitation Act of 1973

The Rehabilitation Act of 1973, as amended, and its regulations cover any federal contract or subcontract for $2,500 or more.  Each contract must contain a clause providing that the contractor will take affirmative action to employ and promote qualified people with disabilities.  Employers covered by this Act must try to reasonably accommodate a person with a disability.  This doesn’t rule out giving a test, but it may affect how the results may be used.  If the results show that a person can’t physically perform a job, then the contractor must determine if a reasonable accommodation is possible.

Age Discrimination in Employment Act

The Age Discrimination in Employment Act (ADEA) of 1967, as amended, prohibits discrimination in employment on the basis of age.  The Act applies to people age 40 and older.  Under the ADEA and its regulations, employers can give physical examinations relating to minimum standards for employment, as long as the standards are reasonably necessary for the work, are uniform, and are equally applied to all applicants for the job category, regardless of age.  If an employer requires examinations for older employees so often that it’s unreasonable (considering the job requirements), then the practice is discriminatory.

Immigration Reform and Control Act

Discrimination claims based on national origin are increasing in some areas of the country because of the federal Immigration Reform and Control Act.  Studies have found increased refusals to hire applicants who sound or look foreign, because employers don’t want to chance hiring an illegal alien.  This practice violates both EEO and immigration reform laws.  Successful job applicants need to prove their eligibility to work in the USA and fill out a form (the I-9 available from your personnel/human resource office).  However, this happens only after they have become employees.

Montana Human Rights Act

The Montana Human Rights Act (Title 49, MCA) prohibits discrimination in employment based on these areas:

· race

· creed

· national origin

· color

· sex (includes pregnancy)

· religion

· physical or mental disability

· marital status (includes familial status)

· age (all ages)

· political belief (public sector)

Under the Montana Human Rights Act, the following practices are illegal if based on any of the above classes:

· employers discharging, refusing to hire, or giving a person less compensation or other privileges of employment;

· labor organizations denying membership or otherwise discriminating against a person or member;

· employment agencies failing or refusing to refer a person for employment;

· employers denying a reasonable maternity leave or refusing to reinstate an employee following the leave; and

· employers retaliating against a person for filing a complaint, participating in an investigation, or opposing discriminatory practices.

Governmental Code of Fair Practices

The Governmental Code of Fair Practices (Title 49, MCA) covers all state and local government officials and supervisory personnel.  It requires them to recruit, appoint, assign, train, evaluate, and promote personnel on the basis of merit and qualifications.  It prohibits basing any of those decisions on race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin.  

Montana Compliance with Military Selective Service Act 

The Montana Compliance with Military Selective Service Act prohibits executive agencies from hiring men who haven’t complied with the federal Military Selective Service Act.  The Act says executive agencies “may not employ” a man unless he can show his failure to register was “not done knowingly or willfully” or that he is “exempt from registration” under Selective Service law.  

The burden of proof is on the man to show compliance.  Or he has to show, by a preponderance of evidence, that his failure to register wasn’t knowing or willful.  A preponderance of evidence means a degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to support a conclusion that the matter asserted is more likely true than false.  

For more information on the Montana Compliance Act, the Selective Service Act, verification, and documentation standards, consult the “Montana Selective Service Compliance Guide” published by State Personnel Division.  

Lie Detector and Blood and Urine Tests Prohibited 

Montana law (39-2-304, MCA) prohibits using lie detector tests as a condition of obtaining or continuing employment.  It provides:

“Lie detector tests prohibited – A person, firm, corporation, or other business entity or its representative may not require a person to take a polygraph test or any form of a mechanical lie detector test as a condition for employment or continuation of employment.  “

Workforce Drug and Alcohol Testing Act – (Section 39-2-205, MCA, et seq.)  Prohibits using blood or urine Tests to detect drug or alcohol use.  There are some broad exceptions:  


(
employees covered by a mandatory Federal Testing Requirement;


(
employees  with jobs in a hazardous work environment; and

(
employees in positions involving public safety, fiduciary responsibility, or security. 

If an employer wants to test, it must have a written policy incorporating the testing requirements of 49 CFR 40 [U.S. Department of Transportation Drug Testing Regulations].  The employer must make the policy available to those being tested at least 60 days before any testing.  The employer may randomly test covered employees, as long it follows certain rules.

Federal laws on drug testing cover only two groups of employees:

1) “sensitive” employees of defense contractors; and

2) employees of mass transit operators, motor carrier operators, airlines, and railroads covered by U.S. Department of Transportation Regulations. 

Consult your agency personnel/human resource office for more information in this area.

Employment Preferences

Some applicants are eligible to receive preference in recruitment and selection.  There are six types of employment preference to consider.  You should work with your agency personnel office when applying any preference to a selection.  Each is briefly discussed below.

Workers' Compensation Return-To-Work Preference, (39-71-317, MCA) - This preference provides three things:

· An employer must give preference to an injured worker over other applicants for a comparable job; the injured worker must have a medical release and be able to return to work within two years of the date of injury.

· The comparable job must be consistent with the injured worker's physical condition and vocational abilities.

· The preference applies only to jobs in the department where the employee was working at the time the injury occurred.

Veterans' Employment Preference (39-29-101, MCA, and ARM 2.21.3601, et seq.) – When using a scored procedure, the agency must add a percentage of points to the applicant’s score.  This applies only to people applying for an initial hiring (external recruitment) with the state.  Eligible veterans receive an additional five percent of the total possible points.  Disabled veterans and eligible relatives receive an additional 10 percent.  (See Appendix 2 – “Veterans’ Preference Scoring Procedures”.)

Departments are not required to use numerically scored selection procedures.  When using a selection procedure other than a scored procedure, the agency must give preference in the following order:  

1. disabled veteran

2. eligible relative of disabled veteran

3. veteran 

In this case, preference is a “tie-breaker.”  The qualified veteran would get the job over non-veterans that have substantially equal qualifications.  

Substantially equal qualified doesn’t mean two or more applicants are exactly equal.  It means a range in which the applicants stack up to be substantially equal in qualifications for the job.  Qualifications include job-related competencies.  

Persons with Disabilities Employment Preference (39-30-101, MCA, and ARM 2.21.1412 thru 2.21.1432) – Under this law, an agency must prefer an eligible applicant to any other applicant with substantially equal qualifications who isn’t eligible.  An eligible applicant must be certified by the Department of Public Health and Human Services to receive this preference.  

Substantially equal qualified doesn’t mean two or more applicants are exactly equal.  It means a range in which the applicants stack up to be substantially equal in qualifications for the job.  

Indian Employment Preference (2-18-111, MCA) – A state agency operating within an Indian reservation must give a preference in hiring to an Indian resident of the reservation who is substantially equally qualified for the job.

Medical Examination of Disability Retiree (19-3-1015, MCA) – A retirement system member might have his or her disability retirement benefit canceled if the retirement board determines that the member is no longer unable to work.  The member must be reinstated to the job he or she held immediately before the disability retirement.  An alternative is placement in a job of comparable pay and benefits, along with duties within that person’s capacity.  This applies if the member was an employee of the state or the university system.  The preference doesn’t reduce any requirement that the former employee meets or be able to meet professional certification and licensing standards unrelated to the disability and necessary for reinstatement

If the member was an employee of a contracting employer, the board has to notify the contracting employer that the disability retirement benefit has been canceled and the former employee is eligible for reinstatement.  The fact that the former employee was on disability retirement may not jeopardize any right to reinstatement.  A member who gets a job with any employer loses any right to reinstatement under this law.   

State Employee Protection Act (2-18-1201, et seq., MCA) – Employees discharged from the state because of a reduction-in-force are entitled to the following benefits:  

( 
access to job retraining and career-development programs provided for the state through the Workforce Investment Act of 1998.  Participation must begin within one year after the reduction-in-force.

(
listing in a special job registry from which all state agencies try to hire employees before seeking applications from the general public. Nothing in the Act requires an agency to attempt to hire employees from the special job register prior to seeking applications from the general public. 


An employee’s eligibility to be in the job registry ends two years from the effective date of the employee’s discharge or two years from the date the employee completes job training.  

(  continued coverage under the state’s group health insurance plan.  The agency pays the employer’s contribution to the insurance premium six months from the effective date of discharge or until the person gets a  comparable job, whichever occurs first.  

(  hourly salary protection if the former employee goes to work for a state agency in a different job, provided the new job is at the same grade level or higher than the previous job. 

(
retaining accumulated sick leave and annual leave credits.  If the person goes to work for a state agency in a permanent position, the state will transfer leave credits to the new job.  


Any annual leave and sick leave credits that remain on the books will be cashed-out when eligibility for the job registry ends.  

(
using accrued annual leave credits to extend the effective date of discharge.

Reduction in Work Force (ARM 2.21.5005, et seq.) ​– Laid-off employees have reinstatement rights within their own agencies to the same job or a job in the same class.  This preference lasts for one year from the lay-off.  Employees covered by collective bargaining agreements or the State Employee Protection Act may be eligible for other benefits.    

Affirmative Action Goals (ARM 2.21.4001, et seq.) – As an equal employment opportunity employer, each state agency implements and maintains an effective equal employment opportunity program.  This may include a written affirmative action plan.  Most of the state’s goals in correcting imbalances in employment are working.  As a result, writing an Affirmative Action Plan has become voluntary for each agency.

What happens when two or more types of preference apply?

You may consider laid-off employees on the job registry before posting a vacancy to the general public.  Nothing in the State Employee Protection Act requires an agency to attempt to hire employees from the job registry prior to seeking applications from the general public.

In external recruitment, some forms of preference take precedence over others.  State law provides for:

· Workers’ Compensation Preference

· Veterans’ Employment Preference (first time hires)

· Persons With Disabilities Employment Preference (first time hires)

· Indian Employment Preference  

Any statutory preference trumps a policy preference.  Apply statutory preferences before considering any of these under policy and administrative rule: 

· Reduction In Work Force preference 

· Affirmative Action preference

In internal recruitment, Veterans' Preference and Persons With Disabilities Employment Preference don’t apply.  However, agencies need to consider the other types of preference.

Recruitment and Selection Rules

The Recruitment and Selection Rules (ARM 2.21.3701, et seq.) require the State of Montana to recruit and select employees on the basis of merit and job-related qualifications.  The state may not consider race, color, religion, creed, political ideas, sex, sexual orientation, age, marital status, physical or mental disability, or national origin, unless marital status, age, or physical or mental disability is a bona fide occupational qualification reasonably necessary to the agency’s operations.  The state must give qualified applicants a reasonable opportunity to learn about, apply for, and compete for jobs when external recruitment is occurring.  

The rules establish minimum standards for fair and consistent treatment of applicants and employees in recruitment and selection.  This helps ensure compliance with applicable laws and regulations.  

These rules don’t limit an agency’s discretion in choosing recruitment methods.  Nor do they preclude using recruitment and selection procedures that help to achieve affirmative action goals.  

Montana State Equal Employment Opportunity and 

Affirmative Action Program

In 2000, the State of Montana adopted new Nondiscrimination and EEO Rules (ARM 2.21.4001, et seq.).  They replaced the EEO Policy of 1997 and the Sexual Harassment Policy of 1988.  The state added sexual orientation to the list of protected groups.  The change reaffirms the state’s position that job-related criteria, merit, and just cause remain the only factors in employment decisions.  Writing an Affirmation Action (AA) Plan became voluntary, since most of the state’s objectives to correct statistical problem areas are working.  All agencies continue to review workforce and applicant statistical reports, and some agencies are still writing AA Plans.  

It is the policy of the State of Montana that state government:  


(   is an equal employment opportunity employer; 


( 
does not discriminate in employment based upon race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation, or political beliefs; and 


(
implements and maintains an effective equal employment opportunity program, which may include a written affirmative action plan.  

This policy establishes minimum standards for setting up an equal employment opportunity program for all executive branch agencies, in compliance with relevant state and federal laws, regulations, and executive orders.  The Department of Administration and individual agencies have defined roles in implementing these programs.  

Important!

For a selection decision to be defensible later, your recruitment and selection procedures need to be: 

· job-related;

· developed before reviewing applicants;

· based on written criteria to evaluate applicants; 

· applied consistently; and

· documented well.
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