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DEPARTMENT OF ADMINISTRATION
The Nondiscrimination-Equal Employment Opportunity Guide provides assistance to State of Montana supervisors, managers and employees regarding nondiscrimination and equal employment opportunities (EEO). This guide is set up to be a good reference tool about discrimination, the laws and programs in place to end illegal discrimination, and tools available for your use.   

It provides information on the rights and responsibilities under various state and federal EEO laws.  It presents clear explanations of illegal discrimination, explains the laws, provides sections that explain each type of discrimination and identifies prevention and corrective measures to eliminate discrimination and harassment in the workplace.  

The guide is not state policy or administrative rule.  It is not binding on any department or agency, and it does not establish practice or set a precedent.


AUTHORITY IMPLEMENTED

The Department of Administration shall encourage and exercise leadership in the development of effective personnel administration for agencies in state government. The department shall foster and develop programs for recruitment and selection of capable persons for employment and for the improvement of employee effectiveness. 

The Guide provides assistance to departments and agencies in applying the Administrative Rules of Montana (ARM) and Governor’s Executive Orders:

Nondiscrimination-EEO Rules

Recruitment and Selection Rules

Governor’s Executive Order 24-81 (Establishing the State’s EEO Program)
Governor’s Executive Order   7-82 (Prohibiting Sexual Harassment)
See the State Personnel Division’s website to view the Rules and Executive Orders: http://www.discoveringmontana.com/doa/spd/css/resources/policies.asp.  This guide is also available on the same website under Guides.

NOTE: Alternative Accessible Formats of this report will be provided on request.  Persons who need an alternative format should contact the State Personnel Division, Department of Administration, 125 N. Roberts St., PO BOX 200127, Helena, MT 59620-0127.  Telephone 406-444-3871.  Those using a TTY may call through the Montana Relay Service at 711.
Table of Contents

Chapter I

Equal Employment Opportunity and the Law

Introduction

State of Montana’s Equal Employment Opportunity (EEO) and 

Affirmative Action (AA) Program

Differences Between EEO and AA

The Real Issues with Affirmative Action

Basic Laws of Employment Discrimination

Chapter II

Discrimination

What is Discrimination?

Retaliation

What is Illegal Harassment?

Preventing and Correcting Harassment

Accommodation

Compensation Discrimination

Chapter III 
Sex Discrimination

What is Sex Discrimination?

Sexual Harassment

The Ten Most Costly Mistakes Managers Make In Handling Sex Discrimination

Sexual Orientation Discrimination

Pregnancy Discrimination

Wage Discrimination Under the Equal Pay Act and Title VII

Montana’s Comparable Worth Statute

Chapter IV

Race and Color Discrimination

What is Race Discrimination?

What is Color Discrimination?

The Nature of Race Discrimination

Racial Harassment

Montana’s Indian Preference Statute

Chapter V

National Origin Discrimination

What is National Origin Discrimination?

Special Problems 

Immigration Reform and Control Act

National Origin Harassment 


Chapter VI

Age Discrimination

What is Age Discrimination?

Theories of Discrimination 

Specific Employment Practices (Staying Out of Trouble)
Chapter VI
I
Disability Discrimination

The Americans with Disabilities Act

Individual with a Disability

Qualified Individual with a Disability

Reasonable Accommodation

Essential Functions and Recruitment and Selection

Chapter VIII
Religious Discrimination

What is Religious Discrimination? 

What Constitutes a Religious Practice or Belief?

Reasonable Accommodations

Undue Hardship

Religious Harassment

Chapter IX

Other Protections Under Montana Human Rights Act

Creed Discrimination

Marital Status Discrimination

Political Belief Discrimination

Age Discrimination

Chapter X
EEO Laws and Recruitment and Selection 

Appendixes

Appendix 1
EEO Laws and Other Related Regulations


Governor Executive Order No. 24-81 (Established EEO Program)


Governor Executive Order No. 7-82 (Prohibiting Sexual Harassment)

Appendix 2
Model EEO Policy Statement Poster 

Model Complaint Resolution Procedure Poster 

Appendix 3
Effective Investigation Process for Harassment and Prevention and Corrective Measures for Harassment

Appendix 4
EEOC’s Policy Guidance on Employer Liability under Title VII for Sexual Favoritism

Appendix 5
Pre-employment Inquires - Suspect Questions

Appendix 6
EEOC’s Guidelines on Discrimination Because of Religion

Appendix 7    EEO and Emergency Information Form 
CHAPTER I

EQUAL EMPLOYMENT OPPORTUNITY 

AND THE LAW

Introduction

The U.S. Civil Rights Act of 1964 was a pivotal and monumental piece of legislation prohibiting illegal discrimination.  Congress included prohibitions against workplace discrimination, in a section of the Act known as “Title VII.”  Title VII makes it unlawful for an employer to discriminate on the basis of race, color, religion, sex, or national origin.  The Act covers all public employers at the federal, state, and local levels and private employers with 15 or more employees.

Montana has been committed to equal employment opportunity for many years.  It is one of the few states in the nation to have anti-discrimination language in our State Constitution 
 that states:

 the dignity of the human being is inviolable. No person shall be denied the equal protection of the laws. Neither the state nor any person, firm, corporation, or institution shall discriminate against any person in the exercise of his civil or political rights on account of race, color, sex, culture, social origin or condition, or political or religious ideas.

The Montana Human Rights Act (MHRA)
 prohibits discrimination in employment if it is based upon race, creed, national origin, color, sex (including pregnancy), religion, physical or mental disability, marital status, age, and political beliefs or ideas.  This statute applies to employers in Montana with one or more employees or an agent of the employer. It does not include a fraternal, charitable, or religious association or corporation if the association or corporation is not organized either for private profit or to provide accommodations or services that are available on a nonmembership basis.  In Montana age discrimination applies to all ages and public employers cannot discriminate against public employees based upon their political ideas or beliefs.  

The State of Montana’s Equal Employment Opportunity Program has been in existence for over 20 years.  A Governor’s Executive Order 
 established the State’ s Program and directed the Department of Administration to:

Implement and maintain an Equal Employment Opportunity Program for all state govern​ment employees. Specifically the Department shall provide such regulations, standards, and other guidelines as may be necessary to implement and maintain an effective equal employ​ment opportunity program throughout state government. The program objectives shall be to eliminate discrimination in personnel salaries and procedures, job structuring and classification, hiring, firing, promoting and training.

Equal employment opportunity and the prohibition of discrimination is the law. Making fairness and equity a reality in the workplace is the mission of the State’s EEO Program and the State Personnel Division.  The State Personnel Division has an obligation to provide information, education and technical assistance to help everyone understand and comply with legal requirements. 

State of Montana’s Equal Employment 

And Affirmative Act Program

History of the Program

In 1981, the State of Montana affirmed its commitment to fair employment practices with the Governor’s Executive Order 24-81  (see Appendix 1).  This Executive Order established an Equal Employment Opportunity Program in the executive branch. The program’s objective was to “eliminate discrimination in personnel salaries and procedures, job structuring and classification, hiring, firing, promoting and training.” 

Title VII of the U.S. Civil Rights Act of 1964 requires the State to “make and keep records relevant to the determination of whether unlawful employment practices have been or are being committed.”  This requirement is also in the Montana Human Rights Act.  To comply, the State collects and maintains employee and applicant statistics on race, sex, age, disability and veteran status.  The U. S. Equal Employment Opportunity Commission (EEOC) requires state governments to report on the data biennially.  To comply, the Department of Administration compiles and submits the federal EEO-4 Report to EEOC.

In 1984, as part of the EEO Program, the State of Montana adopted an Affirmative Action (AA) Program through Equal Employment Opportunity Rules. The goal of the AA Program is to analyze the statistics we are required to keep, identify problem areas where discrimination may have occurred, and take positive action to correct these problem areas.  The purpose is to equalize employment opportunities for those groups of people historically denied equal access—women, minorities, and people with disabilities and to hire well-qualified people to work in state government.  The objectives of the AA Program include the maintenance of a flexible program to meet current employment needs and provide managers with up-to-date information in the ever-changing employment arena.   

In 1986, the Department of Administration published the EEO/AA Guidelines that describe the program in detail.  The State of Montana took a conservative approach to the process.  While agencies set numerical goals, the agencies do not have quotas and do not give preferential treatment to any protected group.  

Current EEO/AA Program

In 2000, the State of Montana adopted new Nondiscrimination-EEO Rules
 (http://www.state.mt.us/doa/spd/css/resources/3-0630.doc) that now include protection on the basis of sexual orientation.  This policy reaffirms the State of Montana’s position that only job-related criteria, merit, and just cause be used in employment related decisions.  

Writing an Affirmative Action Plan was made voluntary since most of the state agencies have corrected problem areas. All agencies continue to review workforce and applicant statistical reports and some agencies are still writing AA Plans.

Nondiscrimination-EEO Rules  

Policy and Objectives 

It is the policy of the state of Montana that state government:

· is an equal employment opportunity employer; 

· does not discriminate in employment based upon race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation, or political beliefs; and

· implement and maintain an effective equal employment opportunity program which may include a written affirmative action plan.

It is the objective of this policy to establish minimum standards for the implementation of an equal employment opportunity program for all executive branch agencies, in compliance with relevant state and federal laws, regulations, and executive orders.  

The Department of Administration as well as individual agencies and departments have specific roles in the implementation of these programs.

Department of Administration Role

The Department of Administration must:

· develop EEO standards, guidelines, and administrative systems to support the state EEO program;

· provide EEO analyses, reports, and technical assistance needed by agencies to establish EEO programs; and

· provide training to managers, and employees as well as encouraging departments to make a commitment to provide training through upward mobility programs and/or through other available training programs where there is evidence of employment barriers.  

Department or Agency Role

Each department or agency has a specific role in the development of its own programs.  Each department or agency must appoint an EEO officer and an Americans with Disabilities Act (ADA) coordinator for the department.  The department EEO officer is ultimately responsible for the development of the department EEO program, which may include a written affirmative action plan.  Each department must also develop a written policy statement that includes at a minimum EEO, ADA, and the prohibition of sexual harassment provisions and a complaint resolution procedure for both internal and external dissemination.  The State Personnel Division has developed a model complaint resolution procedure that can be adopted or simply used as a starting point

(http://www.state.mt.us/doa/spd/css/resources - located under the Nondiscrimination-EEO Rules). 

Equal Employment Opportunity Policy Statement

The State of Montana is an equal employment opportunity employer and prohibits discrimination based on race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation or political beliefs unless based on a bona fide occupational qualification (BFOQ).  The State of Montana’s prohibition of discrimination includes discrimination in hiring, firing, promotions, compensation, job assignments and other terms, conditions or privileges of employment.

Any employee or applicant for employment with the State of Montana who believes he or she has been subjected to discrimination based upon any of these factors may contact the department EEO officer and also may contact the Montana Human Rights Bureau and/or the federal Equal Employment Opportunity Commission (EEOC).  Jurisdiction to address any one of the above types of discrimination complaints varies.  For example, neither the EEOC nor the Montana Human Rights Bureau considers discrimination complaints based solely on sexual orientation. 

Affirmative Action Program

The Affirmative Action (AA) Plan is defined as an active program, with specific goals and timetables that gives minorities and/or women the opportunities in hiring, promotion, and other areas that they have missed in the past because of an organization’s discrimination.   

State agencies set numerical goals, but they do not have quotas or give preferential treatment to any group.  Numerical goals are established by comparing the agency's current workforce (utilization) to Montana's labor force (availability).  Availability analysis estimates the percentage of females and minorities in Montana who have qualifications for job groups used in the agency.  The U. S. Census Bureau produces the data.  Any difference between workforce and labor force percentage is defined as underutilization and should be addressed in the Affirmative Action Plan.  

FOR EXAMPLE:

	Computer System Analysts 

	Montana Labor Force
	351 persons
	110 females
	39% female availability

	Agency Workforce
	10 employees
	4 females
	40% female utilization

	You would compare your current workforce of 40% females utilized in the agency to the 39% female availability in the labor force.  There is currently no under​​​​​​ representation.



	Engineers

	Montana Labor Force
	2345 persons
	116 females
	5% female availability

	Agency Workforce 
	20 employees
	0 females
	0% female utilization

	You would compare your current workforce of 0% females utilized in the agency to the 5% female availability in the labor force.  There is currently under​​​​​​ representation and the agency could set a goal of hiring at least 1female.




The agency would go through the same process for minorities, comparing the labor force with the workforce to identify any problem areas.  This analysis is not conducted for people with disabilities, because data on availability is lacking. Federal law requires individual, i.e. reasonable accommodation considerations, rather than statistical goals.

The agency then identifies what may be causing this underutilization (barriers to employment) and implements actions to remove those barriers.  Causes of employment barriers may include:

· Recruitment Problems:  The agency is not attracting qualified females and/or minority applicants in numbers proportionate to their external availability

· Selection Problems: The agency’s selection rate for females and/or minorities is less than the selection rate for the other remaining applicants.

· Upward Mobility Problem:  For reasons that must be identified, there are not enough minorities and/or females being advanced within their jobs.

· On-the-Job Treatment Problem: The job conditions or the employer’s treatment of employees may have adverse impacts on minorities and women and may be both discriminatory as well as underutilization.

These four problems are the major reasons women and minorities do not have equal access to workplace opportunities.  These employment barriers are the reason AA Plans are implemented.  They are intended to give everyone an equal chance to economic opportunities.  It is important to understand that AA Plans are often still needed to overcome past injustices. Raising the employment level of women and minorities will benefit U.S. society in the long run.  

While people opposing AA Programs argue the EEO laws have eliminated the need for affirmative action, statistics and studies interpreting the data, consistently indicate that people who are Hispanic American, African American and American Indian usually make less money than others.  Equal Employment Opportunity and Affirmative Action are two very different policies developed to deal with discrimination. Below is a chart that explains the inherent differences between the two, and what they aim to accomplish.

DIFFERENCES BETWEEN EEO AND AA

	Equal Employment Opportunity
	Affirmative Action



	Purpose: To protect employees and applicants from employment discrimination.      
	Purpose:  To correct the effects of past discrimination and to achieve the goal of a workplace that represents our nation’s diverse population.



	Coverage:  All employees and applicants.
	Coverage:  Some groups such as minorities, persons with disabilities, and women.



	Nature:  Define discriminatory practices and tell employers what not to do.


	Nature:  Define what must be done and develop plans to achieve specific goals.

	Violation:  When discriminatory acts are committed by employers, managers, supervisors and employees.


	Violation:  When employers do not make efforts to achieve Affirmative Action goals.

	Remedy:  Agencies must stop the discrimination against individual employees.  They also must assure that the act does not happen again.
	Remedy:  Organizations could be required to implement action items, set goals, and attempt to overcome what problems have plagued these protected groups for so long.




The Real Issues with Affirmative Action

In many organizations, there are murmurings when yet another minority or female is selected for a job that is traditionally held by white males.  Comments are made that the hiring was a direct result of Affirmative Action requirements, completely disregarding the fact that the person selected had earned the right to be considered and was fortunate enough to be chosen.  Affirmative Action requirements have affected the way jobs are filled and some people respond that the results of this action are discriminating against white males.  The following myths serve to confuse the real reasons for, and results of, Affirmative Action requirements.

Qualified v. Unqualified

Myth:  
Affirmative action can be used legally to hire a women or a minority who                           is not qualified to do the job.

Reality:
Under the law, a person must be qualified for the position to benefit from the Affirmative Action program.  These programs simply work to enlarge the pool of qualified applicants to give everyone a fair chance. 

Quota Systems

Myth:
Affirmative action puts quota systems in place.

Reality:
Quotas, the required hiring of a specific number of people of one race or gender, are illegal.  An employer can set goals for employment, but not quotas.

Reverse Discrimination

Myth:
Affirmative Action amounts to a form of “reverse discrimination” against white males.

Reality:
Whites are protected under the same EEO laws as everyone else, and it is illegal to discriminate against them.  Cases of “reverse discrimination” are extremely rare.  

Preferential Treatment

Myth:
Affirmative Action requires preferential treatment of minorities and women.

Reality:
Affirmative Action requires that organizations identify barriers to employment of minorities and women and implement action items and goals to remove those barriers.

EEO and Affirmative Action

Myth:
Title VII of the Civil Rights Act of 1964 is sufficient to address discrimination.

Reality:
Affirmative Action means taking positive, proactive, and preemptive steps to root out discrimination.  Title VII addresses discrimination, but only after the instance has been claimed.  Affirmative Action policies can help to sway discrimination, as well as working to correct past discrimination.

Conclusion

The State’s approach to Affirmative Action has been very successful is identifying and removing artificial barriers.  When the program was first implemented, we identified serious problems in many occupational groups.  Today, many of those have been corrected and some agencies either do not need to write an AA plan or have just a couple of areas they are addressing.  
Basic Laws of Employment Discrimination

Federal Laws

The Equal Employment Opportunity Commission (EEOC) enforces five statutes that prohibit job discrimination by private employers and state and local government agencies.   For a copy of any of EEOC’s laws or guidelines referred to in this manual, see their web site (www.eeoc.gov).  These statutes include:

· Title VII of the Civil Rights Act of 1964 (Title VII)

· Age Discrimination in Employment Act of 1967 (ADEA)

· Equal Pay Act of 1967 (EPA)

· Rehabilitation Act of 1973

· Americans With Disabilities Act of 1990 (ADA)
· Civil Rights Act of 1991 (CRA)

· Immigration Reform and Control Act of 1986 (IRCA)

State Laws

The Montana Human Rights Bureau (MHRB) enforces statutes that prohibit job discrimination. There have been several state laws passed prohibiting discrimination in the workplace.  These include:

· The Constitution of the State of Montana

· Montana Human Rights Act (MHRA)

· Montana Maternity Leave Act

· Governmental Code of Fair Practices (Part of the Human Rights Act)

· Comparable Worth Statute

· Indian Preference Statute

· Nepotism Statute

State Government Rules and Governor’s Executive Orders

Along with state laws, there have also been personnel rules adopted by state government, both internally as well as in the Administrative Rules of Montana (ARM) and Executive Orders issued by the Governor.

· Human Rights Commission Rules

· Nondiscrimination-EEO Rules

· Governor’s Executive Order 24-81 (Establishing State’s EEO Program)
· Governor’s Executive Order   7-82 (Prohibiting Sexual Harassment)
A brief description of each one of these laws is given in the Appendix 1 of this guide. Throughout each section on discrimination, these laws will be referenced.  

CHAPTER II

DISCRIMINATION

What is Illegal Discrimination?

Illegal discrimination in employment occurs when an employment decision or practice acts as a barrier to a member of a protected group and that decision or practice cannot be shown to be legitimately job-related.  

State and federal laws prohibit discrimination on the basis of race, color, national origin, sex, religion, creed, age, marital status, mental or physical disability, and political beliefs (protected groups). State government rules include sexual orientation. NOTE that whites or blacks can be victims of race discrimination, and men or women can be victims of sex discrimination.  

This prohibition includes discrimination in hiring, firing, promotions, wages, job assignments, fringe benefits and other terms and conditions of employment (employment decisions or practices). Wage or compensation discrimination prohibition includes salary, overtime pay, bonuses, stock options, profit sharing and bonus plans, life insurance, vacation and holiday pay, travel expenses and benefits. Harassment and retaliation against those who oppose employment discrimination are also prohibited.  And there is also an obligation for employers to provide disability and religious accommodations.  These specific issues are discussed in this section and also in detail throughout the guide.

There are two major types (barriers) of employment discrimination – (1) different or “disparate” treatment and (2) neutral conduct that has an adverse impact on groups protected by the law.

Disparate Treatment (Intentional Discrimination)

The most common type of discrimination is intentional discrimination otherwise known as disparate treatment.  Disparate treatment occurs when an employer purposely treats an applicant or employee differently because of the person’s race, color, national origin, sex, creed, age, marital status, disability, sexual orientation or political beliefs.  This type of discrimination can take on many forms:

· rejecting all Indian applicants because of the concern that one or more of them may not show up for work on time  

· a help‑wanted ad seeking male or female applicants or a retired couple

· an employer advertising for applicants between the ages of 18 and 34

EXAMPLE:  Pamela works as a salesperson at Best Cars, a used car company.  She applies for a promotion into a managerial position, for which she meets the requirements but is rejected. When she finds out that a male co-worker with less sales experience has been selected, Pamela suspects that she has been subjected to sex discrimination.  Pamela asks Mr. Smith, the manager who made the promotion decision, why the co-worker was selected over her and is told that he was more qualified for the job.  When she wants more information, Mr. Smiths finally says it’s because the position requires going out of town to car auctions and a man is more suitable to travel and bid on cars at these big auctions.  He adds that the company has always had a man in this position.

Certainly, because Mr. Smith told Pamela that he preferred a man in the management position, she would likely be able to establish sex discrimination.  This sort of evidence is known as “direct evidence” of discrimination.  In the real world, it’s rare that a manager or supervisor would admit to such conscious unlawful discrimination.  If there is no direct evidence, are you off the hook?  NO, typically, intentional discrimination is proved circumstantially, by persuading a court or commission that the employer’s explanation for its action is not believable.  This is called evidence of pretext or the evidence shows that the explanation offered by the employer is in fact a pretext to cover discrimination. 

Methods of Proving Pretext

· False Information – If the employer offers an explanation that it knows is false, and it can be proved, then the case of pretext has been proved.
· Similarly Situated Individuals – This is the most common method of showing pretext.  “Similarly situated” employees are people whom one would expect would be treated the same because of similar qualifications or other job-related situations.  
· Evidence of Bias – Evidence of Bias, is used to show directly that a supervisor is biased or feels strongly against certain groups.  
· Statistical Evidence – Proving pretext on the basis of statistical evidence, simply means that if you can prove that the company hardly ever puts members of the protected group into higher positions, despite their availability, you can prove that you are being discriminated against. 
Mixed Motives Disparate Treatment Cases  – In some cases, the evidence shows that the employer acted on the basis of both lawful and unlawful reasons.  These are known as "mixed motives" cases.  Section 107 of the Civil Rights Act of 1991 added a  section to Title VII, to make clear that a Title VII violation is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors also motivated that practice.  

Adverse or Disparate Impact (The Big Mistake)

In disparate treatment, someone claims that an employer has deliberately taken an adverse action based upon one of the protected categories.  Adverse impact, on the other hand, arises when an employer does not necessarily intend to exclude people located in one of the protected groups, but they engage in practices that have the effect of doing so. This form of discrimination is also known as “disparate impact” and this term is sometimes used in this guide. Setting job qualifications can be a major problem in this category of discrimination.  Job qualifications may have been set with business needs in mind.  However, in practice it has been found that some of the qualifications, which were thought to be necessary, are not effective in attaining the business’s purpose and have an adverse impact on members of minority groups, on women, on persons with disabilities or older persons.  

Perhaps the most important case that was decided under this adverse impact theory of discrimination was Griggs v. Duke Power Co. 
 The U. S. Supreme Court held that Title VII of the Civil Rights Act of 1964 prohibits not only overt discrimination, but also practices that look fair but, in reality, discriminate.  The touchstone is business necessity.  If an employment practice excludes African Americans, for example, and isn't related to job performance, the practice is prohibited.

The Griggs case examined the company’s employment tests.  Statistical evidence showed that a lot more African Americans than Whites failed the test and lost out on employment.  Since the employer couldn't prove the tests related to business necessity, the Supreme Court held that the testing was unlawful.  The practice was discriminatory, even though everyone agreed that the employer didn’t mean to discriminate by using the tests.

In Watson vs. Fort Worth Bank and Trust, 
 the Court extended the Griggs’ analysis to hiring and promotion when the employer uses subjective criteria. 

In practical terms, what does the Watson decision mean for Montana state government?  State agencies have few professionally validated selection devices.  Our tests could be viewed as subjective, and the principles of this case would apply.  In particular, courts hold interviews to the same scrutiny as other tests.  So, use caution in establishing criteria for selection.  Make sure all selection procedures are based on a current job analysis, are job-related, and that you can document their relationship to the job.

The principle applies not just to tests, but also to any employment practice and to all protected classes.  Any practice that adversely affects a disproportionate percentage of any protected group is unlawful, unless justified by business necessity.  

The first step in an adverse impact situation is to assess where a particular employment practice disproportionately excludes members of a protected group.  Here are a few common practices by employers that have been found to have an adverse impact on employees:

· Minimum height requirements: These types of requirements have been found to disproportionately screen out women and people of various national origins, such as Hispanics or Asians.

· Certain educational requirements: Educational requirements, such as requirements that employees have a high school diploma, have been found to have an adverse impact on certain protected groups with less access to these types of criteria.

· “No Beard” policies: Requirements that employees be clean-shaven have been found to have an adverse effect on African American men, who are disproportionately affected by a medical condition that is aggravated by shaving. 

· Physical agility tests: Tests that measure physical agility can have an adverse effect on women.

How do you determine Adverse Impact?

Guidelines adopted by the EEOC and other federal agencies require that employers keep records to determine whether selection procedures for each job have an adverse impact.  The guidelines set forth a rule of thumb called the four-fifths (or 80%) rule for assessing impact.  To figure out if a selection procedure violates the “four-fifths rule,” an employer compares the hiring rates for different groups.  A selection rate for any race, sex, or ethnic group, which is less than four-fifths (80%) of the rate of the most selected group, will generally be regarded as evidence of an adverse impact. 

What does this mean in practice? If the employer hired 60% of the White applicants, but only 30% of Native American applicants, the interpretation under the guidelines is that the selection process has an adverse impact upon Native American Indians because the selection rate for Indians is less than 80% of the selection rate for whites. It is also important to understand that the 4/5 rule is merely a rule of thumb, but it is a good way for employers to see if they have an adverse impact in place in their selection procedures. 

Justification for Practices that may have an Adverse Impact

What happens if an adverse impact is found?  Does an employer still have a right to continue with these discriminatory practices?  If an adverse impact is found, the employer has an opportunity to prove the policy or practice is “job related and consistent with business necessity.”  What an employer has to show depends on the particular facts of each case, including the nature of the practice and the functions of the job for which the practice is used as a selection standard.  

Legal Discrimination

· Business necessity

An employer may legally discriminate if it can prove that the practice is essential to the safe and efficient operation of the business.  FOR EXAMPLE, an employer could prove that bus drivers need a specific level of vision for the safety of the passengers.  Some visually impaired persons would be purposely discriminated against in this case.  Also, tests and other scored selection procedures should generally be validated, which is to say, analyzed under various technical standards to assess whether they accurately measure skills that are necessary for job performance.

· Bona Fide Occupational Qualification 

Title VII and the MHRA permit discrimination on the basis of sex, religion or national origin when sex, religion or national origin is a bona fide occupational qualification (BFOQ) for a particular job.  There is no BFOQ for race or color. The BFOQ exception has been narrowly construed.  The employer must prove that only individuals of one sex, national origin, or religion can perform the duties of the job in a safe and efficient manner, and that the essence of the business would be undermined by not hiring exclusively members of a given class. 

In state government, Riverside Youth Correctional Facility has a BFOQ for Correctional Counselors.  Riverside Youth Correctional Facility is a facility for juvenile girls, which houses the girls in cottages.  The facility hires only females as cottage care attendants for certain shifts.  This BFOQ applies to shifts when only one employee is on duty to cover the cottage.  The practice protects female residents' right to privacy.

Perpetuation of Past Discrimination 

Keeping a neutral employment policy or practice that perpetuates past discrimination may be unlawful.  FOR EXAMPLE, an employer previously refused to hire Native American Indians for certain job categories and the employer presently hires most of its employees for these jobs through word-of-mouth referral by current employees.  This practice may perpetuate the employer's past discriminatory hiring practice.

Retaliation

Title VII and the Montana Human Rights Act prohibit retaliation against any individual because:  

· The individual has opposed an unlawful employment practice, whether they openly tell management, or file a claim against the organization, even if they continue to work there.

· Or if the individual has made a charge, testified, assisted or participated in an investigation, proceeding or hearing under the statute.  

An employee is protected against retaliation for his or her opposition to discrimination as long as the employee has a reasonable belief that the employer’s conduct is illegal, even if it turns out that the employee was mistaken as to the legality of the employer’s conduct.  As long as any individual believes that a discriminatory practice is taking place, and they report it, no one can retaliate against them for that view, even if it is found to be false.
EXAMPLES of protected forms of opposition to discrimination:
· Threatening to file or to assist in filing a charge, complaint, grievance or lawsuit alleging discrimination.  

· Complaining about discrimination. This may include complaining about discrimination to high management, union officials, other employees, or newspapers.

· Organizing or participating in a group, which has as one of its objectives opposition to employment discrimination.  This may include unofficial groups, such as lunch discussion groups, as well as official groups.

· Refusing to obey an order or directive that constitutes unlawful employment discrimination.  NOTE even through refusing to obey an order may be protected - the best advice is for you to obey the directive or order and file a complaint if you believe its discriminatory.   In other words, don’t be insubordinate unless the order creates an immediate threat to physical safety.  For example, a male law enforcement officer is order by his supervisor not to assist a female officer who is breaking up a fight in a bar.  The supervisor has made it known in the past that he doesn’t think women should be in law enforcement.  The male officer disobeys the order and helps the female office because of her safety and safety of others in the bar.

EXAMPLES of Unlawful Retaliation

· Denial of right to oppose discrimination or participate in EEO process. For example, you may not threaten to take adverse action if the employee refuses to cease complaining of discrimination. 

· Harassment and intimidation.

· Ostracism.

· Denial of employment benefits.

· Discharge, discipline, demotion, reassignment.

· Unjustified evaluations and reports.

· Acceleration of disciplinary action.

TWO EXAMPLES of unlawful post-employment retaliation:

· Issuance of undeserved negative reference regarding former employee in retaliation for that individual’s opposition to discrimination or participation in EEO process.

· Unwarranted contesting of unemployment compensation claim.

Take a look at the following scenario: A supervisor in your agency occasionally makes derogatory comments to a co-worker about his race. The co-worker has complained before but nothing was done.  You informed your supervisor that this conduct is unprofessional and that it should cease.  You further inform your supervisor that if it did continue you would assist your co-worker in filing a complaint.  At the next performance appraisal meeting your manager informs you that you just received a rating of “below average” on your performance appraisal.  Your performance had been consistently rated as “superior” before this incident.  The manager then informs you that as a result of this poor evaluation, she had no choice but to place you on probation.  You then file a charge of retaliation with Human Rights.

If it is found that the poor evaluation that you received was related to your complaint about the perceived harassment, unlawful retaliation would be found.

What is Illegal Harassment?

One of the most common types of discriminatory behavior is harassment.  Harassment of an individual on the basis of race, sex, national origin, religion, age, or disability is a discriminatory practice under Title VII, the ADA, and the ADEA.  NOTE although much attention has been given to sexual harassment, it is extremely important to stress that many of the same principles apply to harassment on the basis of any of the protected classes of people. EEOC has written guidance on unlawful harassment by supervisors 
 (http://www.eeoc.gov/docs/harassment.html) that states:

“In Burlington Industries, Inc. v. Ellerth, 118 S. Ct. 2257 (1998), and Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), the Supreme Court made clear that employers are subject to vicarious liability for unlawful harassment by supervisors. The standard of liability set forth in these decisions is premised on two principles: 1) an employer is responsible for the acts of its supervisors, and 2) employers should be encouraged to prevent harassment and employees should be encouraged to avoid or limit the harm from harassment. In order to accommodate these principles, the Court held that an employer is always liable for a supervisor's harassment if it culminates in a tangible employment action. However, if it does not, the employer may be able to avoid liability or limit damages by establishing an affirmative defense that includes two necessary elements:
(a) the employer exercised reasonable care to prevent and correct promptly any harassing behavior, and

(b) the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise."

The type of behavior that creates a “hostile environment” will generally constitute discriminatory harassment if directed at a person because of race, national origin, religion, age or disability.  In addition, while sexual harassment involves sexual conduct, there also may be gender harassment on the basis of sex where no sexual conduct is involved.  Hostile environment harassment includes unwelcome comments or conduct that have the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive work environment. The harasser can be the victim’s supervisor, co-worker or a non-employee.  

Again, although much attention has been given in recent years to sexual harassment discrimination, it is important to stress that many of the same principles apply to other types of harassment, and that employers should be equally vigilant in preventing and correcting such harassment.  Also see Chapter III - Sex Discrimination for more information on what constitutes illegal harassment.

Preventing Harassment

In light of the fact that all of these forms of harassment can occur in the workplace, and the fact that employers may face liability if they occur, it would be advisable to take all necessary steps to prevent the problem from arising in the first place.  Prevention is the best tool to eliminate harassment in the workplace.  The following are examples of prevention tools that all managers in state government should practice.

Training

You should train all employees about what constitutes unlawful harassment and about the State’s anti-harassment policy and complaint procedures.  The Professional Development Center has courses each quarter on preventing harassment. See their web site at: http://www.discoveringmontana.com/doa/spd/css/training/pdc/default.asp.

Training managers to recognize and react to harassment is also as critical as is educating employees to their rights. 

Anti-Harassment Policy

It is critical that management formulate and distribute a written policy against each form of unlawful harassment which the State has done.  The State of Montana’s Nondiscrimination-EEO Rules state that:

“Each department shall develop a written policy statement that includes at a minimum EEO, ADA, and the prohibition of sexual harassment provisions and a complaint resolution procedure for internal and external dissemination.”  

“Harassment of employees, clients, customers, and any other persons because of a person’s race, color, national origin, age, physical or mental disability, marital status, religion, creed, sexual orientation or political beliefs is prohibited.  It is the State of Montana policy to provide employees, clients, customers, and any other persons with a work environment free of these forms of harassment.”

The Model Complaint Resolution Procedure state that:

“The State of Montana is committed to resolving complaints of discrimination in a fair and timely manner.  The complaint resolution procedure is a dispute resolution process used when an applicant, client, customer or employee alleges that discrimination has taken place. Management must investigate when reports are received.  Complaints concerning disability discrimination are submitted to the agency Americans with Disabilities Act (ADA) Coordinator.  All other complaints are submitted to the agency Equal Employment Opportunity (EEO) Officer.   This complaint resolution procedure may not cover members of a collective bargaining unit unless it is stipulated in the bargaining agreement.”

NOTE this information should be made available to all employees.  A model EEO policy statement poster and a model complaint resolution procedure poster are available from your EEO Officer or State Personnel Division, Department of Administration. See Appendix 2 for examples of the language in each.  To view the posters go to www.discoveringmontana.com/doa/spd/css/resources/policies.asp under the Nondiscrimination-EEO Rules.

Policy and Complaint Procedure 

· Define categories of unlawful harassment (Nondiscrimination-EEO Rules, model EEO policy statement poster and this guide).

· Make clear that management will not tolerate these forms of harassment by anyone in the workplace.

· Establish effective complaint procedures (Model Complaint Resolution Procedure).

· Create more than one path in the complaint process (Model Complaint Resolution Procedure).

Employees must be able to bypass their supervisors and complain to other offices.  This is critical because a complaint process that requires an initial complaint to the supervisor is useless if the supervisor is the harasser.

Also, if the supervisor is the alleged harasser, s/he should be removed from the investigative process.

· Make clear that management will act quickly in responding to complaints.

If possible, set specific a time frame for response.

· Set forth disciplinary consequences.

Penalties should range from a warning to suspension or discharge, depending on the seriousness of the conduct.

NOTE that a policy against harassment is worthless unless employees are aware of it.  Incorporate the policy into employee information and guidelines for supervisors.  Post the information on bulletin boards.  Distribute it at training sessions, and redistribute it periodically to all employees.

If harassment does arise, take the necessary steps to correct the problem. First and foremost, you need to learn all the relevant facts.  When gathering information, be fair and objective.  When interviewing the parties, avoid expressing opinions about the alleged conduct.  Speak to the complainant and the alleged harasser separately and privately.  Give them as much time as necessary to speak.  Document the complaint and the interviews. NOTE that the department’s EEO Officer coordinates all investigations.  See Appendix 3, Effective Investigation Process and Preventative and Corrective Measures for Harassment.  You will find more information on preventative and corrective action methods.  

Accommodation

Accommodation means taking reasonable steps to enable an otherwise qualified person to begin or continue working when their protected status might hinder working.  In EEO law, the two primary accommodation areas are:

· Mental or physical disabilities 

· Religion

The key work with accommodation is “reasonable”; you do not have to accommodate a protected status when doing so would create an undue hardship on the employer.  The balance between reasonable accommodation and undue hardship must be struck on a case-by case basis.  This is addressed in more detail in the Disability Discrimination and Religious Discrimination chapters. 

Compensation Discrimination

Compensation discrimination in employment is prohibited by the Equal Pay Act, Title VII, Age Discrimination Employment Act, and Title I of the ADA.  Collectively, these statues require you to compensate employees without regard to race, color, religion, sex, national origin, age, or disability.  

Compensation refers to any payments made to or on behalf of employees as remuneration for employment.  All forms of compensation are protected from discrimination, including salary, overtime pay, bonuses, stock options, profit sharing and bonus plans, life insurance, vacation and holiday pay, travel expenses and benefits.  

The basic theories of disparate treatment and adverse impact generally apply to compensation discrimination claims under these statutes. Typically, discrimination in compensation is subtle and requires much closer examination.  Compensation discrimination uses the same principles of adverse impact as any of the other types of discrimination discussed.  Adverse impact occurs when you do not necessarily intend to exclude people located in a protected group, but you engage in practices that have the effect of doing so. The basic approach to determining compensation discrimination is to identify similarly situated employees and compare their compensation.  

How do you determine whether employees are similarly situated?  The jobs that employees hold should be similar enough that one would expect the jobs to pay the same.  This does not need to be an overly rigid process.  The key is what people actually do on the job, not job titles or departmental designations, but simple job content.  Like the Equal Pay Act, skill, effort, and responsibility are guideposts in determining job similarity.      

Unlike the Equal Pay Act (see the Sex Discrimination section), there is no requirement under Title VII, the ADEA, or the ADA that the claimant’s job be substantially equal to that of a higher paid person outside the claimant’s protected class, nor do these statues require the claimant to work in the same establishment as a comparator.  The basic theories of disparate treatment and adverse impact generally apply to compensation discrimination claims under these statutes.

CHAPTER III

SEX DISCRIMINATION

What is Sex Discrimination?

The disparate treatment of male and female workers is often based on stereotyped characterizations of the sexes.  For example, the assumption that females are less capable than males of performing strenuous physical work has been viewed as wrongfully foreclosing many job opportunities to women.  Under the law, all candidates for a position requiring physical strength must be given an opportunity to demonstrate their capability to perform the work.

 Discrimination law has a broad prohibition concerning discrimination on the basis of sex.  There are several categories of discrimination located under this topic of sex discrimination and it is these more concise topics that will be discussed in the following paragraphs.  They include sexual harassment, sexual orientation discrimination, pregnancy discrimination and wage discrimination.  Understanding these types discrimination practices can lead to recognizing, correcting, and preventing this behavior in your workplace.

Sexual Harassment

Consider that sexual harassment is a costly proposition for employers.  It can result in:

· reduced productivity

· low morale

· absenteeism

· employee turnover

· litigation costs – damages, attorney fees.

A study in Working Woman magazine found that sexual harassment costs a typical Fortune 500 company $6.7 million in absenteeism, low morale, lower productivity and employee turnover.  The monetary damages under the 1991 Civil Rights Act make sexual harassment even costlier to companies than it was before.

Clearly, it is in the interest of employers to reduce, correct and prevent problems of sexual harassment.  Furthermore, the Supreme Court has made clear that failure to prevent and correct harassment can result in employer liability for supervisor harassment. To that end, managers must not wait until conduct rises to the level of unlawful sexual harassment before stepping in.  FOR EXAMPLE, suppose that someone on your staff complains to you that one of her male co-workers made a crude comment in front of others in the office about how large her breasts are.  While it’s generally true that one isolated offensive comment does not constitute unlawful sexual harassment, you should nevertheless take appropriate measures to ensure that the person refrains from making any more such comments in the workplace.

By stepping in at an early stage, you may be able to prevent more severe conduct from occurring, and you may be able to prevent having to take more severe disciplinary action.

Don’t Lose Your Common Sense 

On the other hand, neither women nor men benefit from working in an office where everyone feels that they must constantly keep their guards up against potential harassment claims.  Women also will not benefit from a patronizing attitude in which they’re treated with “kid gloves” in the workplace.  There’s no reason for anyone to fear that an innocent compliment about a co-worker’s appearance – “you look nice today”- or holding the door open for a woman might constitute sexual harassment.  What employees should understand is that unwelcome comments or conduct of a sexual nature are not appropriate in the workplace and may constitute sexual harassment.

General Points about Sexual Harassment

Sexual Harassment is a form of sex discrimination. 

Sexual harassment is a form of sex discrimination in violation of Title VII of the Civil Rights Act and the Montana Human Rights Act.  Title VII does not explicitly prohibit sexual harassment, but the Supreme Court has made clear that it is a form of unlawful sex discrimination in violation of the Act.  In 1982, the Governor issued an Executive Order
 prohibiting sexual harassment in state government and directing the Department of Administration to write rules.

Legal Definition 

Unwelcome verbal or physical conduct of a sexual nature constitutes unlawful sexual harassment when submission to such conduct is made a term or condition of employment; submission to or rejection of such conduct is used as the basis for employment decisions; or such conduct unreasonably interferes with job performance or creates an intimidating, hostile or offensive work environment.

NOTE that sexual harassment must involve sexual conduct.  But if someone is harassed because of his or her gender, and no sexual conduct is involved, this is called harassment based on “sex”, which is also unlawful.  FOR EXAMPLE, if a supervisor frequently says to his female subordinate “you’re a woman, what do you know,” or, “we’d all be better off if women would just stay home and mind the kids,” this may constitute unlawful gender-based (sex) harassment, but not sexual harassment.

The harasser as well as the victim can be a man or a woman. 

For ease of speaking, we will most often refer to harassers as male and the victim as female. Indeed, in the overwhelming majority of sexual harassment cases, men are the harassers and women the victims.  That is not surprising when you consider that men are more often in positions of power over women than vice versa, and as it’s often been said, sexual harassment is more about power than it is about sex.
Nevertheless, cases do arise in which women harass men.  Legally, there is no difference whether a man harasses a woman or a woman harasses a man.

The conduct must be unwelcome to the victim of the harassment. 

The conduct must be unwelcome to the target of the harassment.  “Unwelcome” means that the employee did not solicit or incite the conduct and regarded it as undesirable.  

Unwelcomeness is in certain ways a two-way street.  On the one hand, a person who is making sexual remarks at work should have some sense of whether this behavior is welcome. Silence on the part of the person on the receiving end would likely communicate that the sexual remarks are not welcome.  On the other hand, the person on the receiving end may have some responsibility to make his or her feelings known.

What should the person who is harassed do?  

A victim of harassment should clearly communicate to the harasser–-verbally, in writing, through a third party, or in some other way—that the conduct is unwelcome. NOTE communicating directly to the harasser may not correct the problem and may make it worst for the victim.  For this reason, the State’s Model Complaint Resolution Procedure states:
“Any applicant, client, customer, or employee who believes he or she or another person has been subjected to a discrimination of the equal employment opportunity policy is encouraged to report the incident(s) or action(s) to management as soon as possible after the alleged discrimination occurs. Early reporting is encouraged, because management's ability to investigate and act on reports dimin​ishes with time.”

Management would include any department or agency manager in the chain of command, HR staff, EEO officer or staff attorney.

Evidence that the victim actively participated in the conduct that she later challenged would generally defeat a harassment claim, since active participation communicates welcomeness.  NOTE that while active participation in sexual conduct usually will defeat a sexual harassment claim, acquiescence to sexual demands would not necessarily have the same effect.  Acquiescence or submission to sexual demands does not necessarily means that the conduct was welcome.  So, for example, if a supervisor demands sexual favors in return for a promotion, the subordinate acquiesces, a claim of sexual harassment could still be established.

Harassment can be verbal, physical, pictorial.

Harassment can include: sexual comments, jokes, innuendo; pressure for dates; sexual touching; sexual gestures; sexual graffiti.  Non-sexual, gender-based harassment could include hostile and derogatory comments about women or men as a group.

There are two major categories of sexual harassment:

· Quid Pro Quo

· Hostile Environment

Quid pro quo: Sexual favors are sought for in turn for job benefits or opportunities.  This can include being forced to resign.  Quid pro quo is Latin and means something for something.  What it most commonly means is job benefits for sexual favors.  

EXAMPLES: Sexual advances that are unwelcome.  The loss or threatened loss of a job for failing to comply with a supervisor’s sexual demands.  This may include situations that began as mutual attractions, but later ceased to be reciprocal.  Employment benefits affected in exchange for sexual favors (may include situations where a third party is treated less favorably because others have agreed to sexual advances).   

Here are a few things that you must remember that are special to quid pro quo sexual harassment.

· Only a supervisor or manager can commit quid pro quo harassment.

Quid pro quo harassment can only be carried out by a person with supervisory authority.  This is because a co-worker or non-employee who has no supervisory authority does not have the power to condition job benefits or opportunities on submission to sexual conduct. 

· The demand for sexual favors in return for job benefits can be explicit or implicit.

Supervisors can commit quid pro quo discrimination without ever telling you that they are demanding sexual favors in return for benefits.  The following scenario shows how implicit sexual harassment may occur.

EXAMPLE: Your supervisor continually makes comments about how attractive you are.  One day your supervisor suggests that you go out for drinks and dinner after work.  You make it clear that you want to keep you relationship completely professional.  Two weeks later you receive your annual performance evaluation and it is unusually low.  You are surprised because your supervisor has never indicated any dissatisfaction with your work.  When you confront your supervisor about the poor evaluation, you are told that if you would be more “cooperative,” then the evaluation of your work would improve.  When you ask if the cooperation desired is sexual in nature, your supervisor smiles and says, “You figure it out.” 

This is a clear example of implicit sexual harassment, even though the supervisor is not explicitly telling you to have sex for a good performance evaluation, the supervisor is implying that it is necessary for you to keep your job.  

· One instance of quid pro quo harassment is sufficient to constitute a Title VII violation.

Different from “hostile environment” discrimination, which we will discuss next, there is no need in quid pro quo harassment to show a pattern of such conduct, to prove that it was discriminatory. One instance of quid pro quo harassment is sufficient to be a violation.

Hostile Environment: Sexual comments or conduct that have the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.  

This category of harassment is often more subtle than quid pro quo harassment, and it is often more difficult to determine where the line falls between lawful and unlawful conduct. There are several key issues with this type of harassment that are much different than quid pro quo harassment.

· A supervisor, co-worker, or non-employee can commit this type of harassment.
This is in contrast to quid pro quo harassment. Since there are no job benefits at stake in most cases, anyone can make the environment of a worker offensive and unreasonable.

· Nothing tangible about the individual’s job need be affected.  
Unlike quid pro quo harassment, a victim of hostile environment harassment need not show that she was fired, denied a promotion, or otherwise penalized in a tangible way as a result of the harassment.  The focus here is on the intangible work atmosphere, and if the atmosphere is made intimidating, hostile or offensive as a result of unwelcome sexual conduct.

· Key issues are frequency and severity.
The more frequent the conduct, the less severe it need be to create a hostile environment.  On the other hand, the less frequent the conduct the more severe it must be.  Thus, one isolated instance of harassment is generally not enough, unless it is extremely severe.    

·  “Reasonable person” standard governs.
In determining whether harassment is sufficiently severe or pervasive to create a hostile environment, the harasser’s conduct should be evaluated from the objective standpoint of a “reason person.”  A “reasonableness” standard guards against claims by hypersensitive individuals.  In other works, a particular individual might be genuinely offended by her male co-worker’s invitation to lunch, but a reasonable person would not view this conduct as sexual harassment.  On the other hand, a reasonable person standard would not incorporate stereotypical attitudes that might be prevalent in a workplace.  So even if a workplace has long been pervaded with sexual epithets and sexual graffiti, a reasonable person could find that such conduct creates a hostile environment.

NOTE furthermore, the EEOC has taken the position, that the gender and other circumstances of the victim should be considered in applying a reasonable person standard.

· Sexual Favoritism
EEOC’s Guidelines 
 provides:

where employment opportunities or benefits are granted because of an individual’s submission to the employer’s sexual advances or requests for sexual favors, the employer may be held liable for unlawful sex discrimination against other persons who are were qualified for but were denied that employment opportunity or benefit.


Sexual favoritism in the workplace that adversely affects the employment opportunities of third parties may take the form of implicit “quid pro quo” harassment and /or “hostile work environment” harassment.  See Appendix 4 EEOC’s Policy Guidance on Employer Liability under Title VII for Sexual Favoritism for a discussion on the different forms of sexual favoritism.

Myth and Reality of Sexual Harassment

Sexual harassment is a serious problem in the workplace today. Part of the problem is the mistakes made by managers and supervisors in believing that there are only a few isolated instances, or that it is not a problem in their organization.  

Below are a list of myths commonly made about sexual harassment, and the realities of what is really happening. 

Myth:

Sexual harassment is rare.

Reality:
Sexual harassment is extremely widespread.  It touches the lives of 40 to 60 percent of working women.
Myth:
The seriousness of sexual harassment has been exaggerated; most so-called harassment is trivial and harmless flirtation.

Reality:
Sexual harassment can be devastating.  Studies indicate that most harassment has nothing to do with flirtation, or sincere sexual or social interest.  Rather, it is offensive, often frightening and insulting to women.  

Myth:
Many women make up stories of sexual harassment to get back at their employers or others who have aggravated them.

Reality:
Research shows that less than 1 percent of all harassment claims are false.  Women rarely file complaints that are false.

Myth:
If you ignore harassment, it will go away.

Reality:
It will not.  Research has shown that simply ignoring the behavior is ineffective; harassers generally will not stop on their own.  Ignoring such behavior may even be seen as an agreement or encouragement.

NOTE that it is extremely important to stress that many of the same principles apply to harassment on the basis of any of the protected classes of people—race, color, national origin, age, physical and mental disability, marital status, religion, creed, sex, sexual orientation, or political beliefs.

THE TEN MOST COSTLY MISTAKESPRIVATE 

MANAGERS MAKE IN HANDLING SEX DISCRIMINATION
DENIAL:  The appearance of no wrongdoing seems of paramount importance and the welfare of women to be of no concern.  Denial, leading to resistance, is a primary factor preventing compliance with anti-discrimination policies.

RESISTANCE:  A predominant view among managers is we are doing everything that is required - policies, training, and posters.

LABELING:  Labels include a helper, mascot (we have one), sex object or militant - especially women entering a workforce that has been traditionally all male.  Militant label is often given when women reject or fail to fit the first three labels.

MISUNDERSTANDING FEMINISM: Failure to deal with labeling is rooted in misunderstanding just what feminism means.  Purely speaking feminism is the opposition to the building up of men at the expense or downgrading of women.  It is a reaction to the system of patriarchy, and sociologists agree patriarchy is the basis of society, as we know it. 

This presents a challenge to employers and managers.  Compliance with the law requires the breaking down of institutionalized systems which convey enormous power and privilege upon men, and reassures even those men who do not possess much power, as it gives them a level of dominance in a culture which rewards dominance with money and status. 

BEYOND DIVERSITY:  Clearly we need to go beyond valuing diversity in our training if women are to advance equally with men...socially acceptable management styles - men lead by giving orders and asserting authority aggressively, behaviors that may be criticized in women leaders.

WHAT CONSTITUTES SEXUAL HARASSMENT?  Confusion about exactly what it is.  We sometime lose our common sense. There are two categories of sexual harassment:

Quid Pro Quo Harassment - defined as unwelcome sexual conduct that results in direct economic loss such as the loss or threatened loss of a job for failing to comply with a supervisor's sexual demands.  It includes being forced to resign (constructive discharge).

Hostile Working Environment - defined as unwelcome sexual conduct that unreasonably interferes with an employee's job performance or creates an intimidating, hostile or offensive working environment.  The key words are unwelcome, unreasonably and intimidating, hostile or offensive.

These areas are illegal practices/behaviors; pervasive and/or repeated; and then there is the gray area – practices or behaviors that have been socially acceptable in the past,  but may not be so in today's work environment. These may not be illegal but may contribute to the problems. 

PORNOGRAPHY: Most pornography is actual documentation of violence against women Pornography produces an atmosphere more tolerant of degradation and abuse of women.  This impacts women by restricting job opportunities, restricting access to justice when it promotes stereotypes that discredit reports of rape and abuse to law enforcement and juries, and it condones and conditions men to commit violence against women.

A middle manager at a large Twin Cities financial institution showed up at work with a pornographic video game, which he played on his personal computer in front of 12 men and women who reported to him.  The object of the game?  -- To hire a prostitute.

At a large corporation, a middle manager sent around a card for everyone to sign for the vice president's surprise birthday party.  The front of the card showed a man fishing, up to his waist in water, with the caption, "Why is this man smiling?"  Inside, we see that a fish is performing a sex act on our happy fisherman.  The vice president opened the care at the office party, and laughed.  Report it to Personnel?  This was personnel.

What's going on here?  Much of the behavior is calculated to humiliate women in the work place.  If you can't keep them barefoot and pregnant at home, the least you can do is keep them powerless in the office.  Pornography in the work place may be far more threatening to women workers than it is to the world at large (captive audience).
APPRAISALS AND PROMOTIONS:  Beyond diversity points out the very different rules for males and females as to which behavior styles are forbidden for women, while being the preferred choice for men.  These styles are in turn viewed as the standard of effectiveness.  This phenomenon may be responsible for lower than deserved appraisals for women and end career advancement (glass ceiling).

MANAGEMENT ACCOUNTABILITY:
Surveys indicate men and women view sexual harassment differently.  Most male managers either denied is was a problem or were aware of only a few isolated incidents.  The opposite was true for female managers.  During their careers, most women either had been harassed or had employees who had been harassed.  Their success in dealing with it was uniformly limited, since their senior management was not prepared to take action.  Male managers are often the last to know or to recognize discrimination or harassment. 

Sexual harassment can be eliminated through a program that teaches men and women what conduct is prohibited, that includes a strong commitment from top level of management to eliminate sexual harassment, and that trains key supervisors how to investigate sexual harassment complaints.

SMALL TRANSGRESSIONS -- MAJOR LIABILITY: There are concerns about what we call "loose cannons" in an organization. Some are men who have difficulty accepting an equal relationship with a woman.  Others are simply ill informed and unthinking.  "He's like that with everyone."  "He's always done that, just ignore it."  Some behaviors or past practices, while they may not constitute harassment, they may reinforce a "boys will be boys" or the "good ole' boy " attitude which often leads to tolerance of sexual harassment. 

Office parties, especially when alcohol is involved, are mine fields for potential trouble.  Entertainment must be appropriate.  Gag gifts should be discontinued.  

Standards of behavior need to be set and maintained in the work place.  It has to start at the top - directors, commissioners and division administrators - management accountability.

CONCLUSION:  The time has come to ask the hard questions about sex discrimination and reprisal out loud.  This is imperative for maintaining or establishing the credibility of the leadership of our management.

Managers need to see that what is happening is not an isolated event, an aberration.  It is business as usual, and it must change.

Women are increasingly becoming aware of the ties between male violence against women, pornography and intimidation and dominating attitudes of management in corporate and government settings.  Sexual discrimination has been pervasive because employees have been free to act out their biases without penalties.
The target of employers frustration is not the victim but the men who victimize and the supervisors who standby and do nothing.  The perpetrator of the reprisal against those seeking relief must be dealt with as severely as the perpetrator of the original action.

Further guidance from EEOC on harassment can be found in the 1999 Guidance on Employer Liability for Unlawful Harassment by Supervisors; the 1980 Guidelines on Sexual Harassment; the 1990 Policy Statement on Current Issues in Sexual Harassment; the 1990 Policy Statement on Sexual Favoritism (See Appendix 4); and the 1994 Enforcement Guidance on Harris v. Forklift Sys., Inc.. These can all be found on EEOC's web site http://www.eeoc.gov/docs/harassment-facts.html or EEOC’s home page at www.eeoc.gov. 
Sexual Orientation Discrimination

Sexual orientation is emerging as a critical diversity issue in the workplace.  As greater social acceptance of gays and lesbians emerges, greater numbers of employees are revealing their sexual orientation.  Many advocacy groups have identified the workplace as one of the best avenues for a campaign to achieve tolerance and acceptance (IPMA conference).  It must be understood that EEO and non-discrimination policies are designed as an issue of fairness.  All employees deserve to be judged by their job performance, not their personal choices.  Sexual orientation is just like any other protected group; it has no basis in employment decisions and is unlikely to justify discriminatory treatment by employers.  Employment discrimination based on sexual orientation, whether such orientation is real or perceived, effectively denies qualified individuals equality and opportunity in the workplace.  Those who experience this form of discrimination have no recourse under current federal law or under the constitution as the courts have interpreted it.  Employment discrimination strikes at a fundamental value—the right of each individual to do his or her job and contribute to society, without facing unfair discrimination.  

Legal Protection against Sexual Orientation Discrimination

State of Montana Nondiscrimination-EEO Rules

It is the State of Montana’s position that job-related criteria, merit, and just cause are the only criteria for making employment decisions.  Discrimination related to sexual orientation is not related to job performance and should not take place.  The State of Montana adopted sexual orientation as one of its groups protected against discriminatory practices.   The new Nondiscrimination-EEO Rules states that the State of Montana does not discriminate in employment based upon race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation, or political beliefs.  It is the objective of this policy to develop equality in the workplace on all levels, and to promote diversity in its workforce.  A policy such as this is very important in promoting forward thinking, and nondiscrimination in Montana.

Executive Order 13087

On May 28, 1998 President Bill Clinton issued Executive Order 13087 amending Executive Order 11478, Equal Opportunity in the Federal Government.  This Executive Order is a policy that prohibits discrimination based upon sexual orientation within Executive Branch civilian employment.  This is administrative policy only and does not and cannot establish enforcement guidelines.  As the nations largest employer, the Federal government sets an example for other employers that employment discrimination based upon sexual orientation is not acceptable.  

This is the first time that the prohibition against sexual orientation discrimination has appeared in a specific directive from the President, demonstrating the strength of his conviction that discrimination based upon sexual orientation is at odds with the merit systems, which is the pillar of effective and honest government.  In issuing the Executive Order, however, the President reaffirmed a long-standing Office of Personnel Management interpretation of Federal Law that employment decisions that have no relationship to a person’s ability is squarely in conflict with EEO policy (www.opm.gov).

The Employment Non-Discrimination Act (ENDA)

Currently there are no federal laws banning discrimination based on sexual orientation.  However, the Employment Non-discrimination Act (ENDA) has been introduced and defeated several times, but continues to be reintroduced and is currently pending before both the House and the Senate.  The Employment Non-discrimination Act seeks to provide federal prohibition of discrimination based on sexual orientation and to provide remedies for the violations of the act.  ENDA does not create special rights.  The bill explicitly prohibits preferential treatment and quotas.  In addition, it exempts small businesses, religious organizations and the military, and does not require benefits to the same sex partners of the employees.  

What ENDA Does:

· Extends Federal employment discrimination protections currently provided based on race religion, sex, national origin, age and disability to sexual orientation.  ENDA extends fair employment practices, not special rights, to lesbians, gay men, bisexuals and heterosexuals.

· Prohibits public and private employers, employment agencies, and labor unions from using an individual’s sexual orientation as the basis for employment decisions, such as hiring, firing, promotion, or compensation.

What ENDA Does Not Do:

· Does not cover religious organization, or the armed forces.  This law will pertain to educational institutions substantially controlled or supported by religious organizations.  This bill does not affect current law on lesbians and gay men in the military.

Understanding that blatant discrimination based upon sexual orientation stands in direct conflict to the merit system as well as current EEO policy.  Advocates for the inclusion of sexual orientation as a protected group appeal to popular belief that prohibition of this type of discrimination does not entail endorsement of the particular lifestyle, but does accord an element of legal protection for these individuals.  A recent public opinion poll conducted by the Princeton Survey Research Associates for Newsweek in July of 1998 found that 83% of the general population felt that gays and lesbians deserve equal rights in obtaining jobs.  Equally the study found that 58% of the general population still opposes homosexual relations and same sex marriages.  Most recently, twelve states have adopted legislation protecting homosexual workers.  Equal Employment Opportunity is exactly that, and to continue to discriminate against a particular group of people with no reference to workplace skills and abilities is wrong.

Pregnancy Discrimination

The Pregnancy Discrimination Act (PDA) amended Title VII of the Civil Rights Act of 1964 to make pregnancy discrimination a form of sex discrimination. Basically, there is one simple rule you should follow in dealing with pregnant employees: treat women affected by pregnancy or related medical conditions the same way you treat anyone else who has similar abilities or limitations. 

PDA makes it clear that you cannot exclude pregnant women from jobs because of stereotypical beliefs that they are incapable of doing their jobs or that after childbirth they will leave their jobs.  

Pregnancy and Maternity Leave

Pregnant employees must be permitted to work as long as they are able to perform their jobs.  If any employee has been absent from work as a result of a pregnancy related condition and recovers, you may not require her to remain on leave until the baby’s birth.  An employer may not have a rule that prohibits an employee from returning to work for a predetermined length of time after childbirth.

If an employee is temporarily unable to perform her job due to pregnancy, you must treat her the same as any other temporarily disabled employee; for example, by providing modified tasks, alternative assignments, disability leave or leave without pay.

You must hold open a job for a pregnancy related absence the same length of time jobs are held open for employee on sick or disability leave.

The term “maternity leave” often is used to describe disability or sick leave due to pregnancy.  The Montana Maternity Leave Act, 49‑2‑310 and 49‑2‑311, MCA, also grants pregnant women in Montana with reasonable protections as well as does the PDA.  The Montana Maternity Leave Act make it unlawful to: 

· terminate an employee because of her pregnancy;

· refuse to grant to the employee a reasonable leave of absence for such pregnancy;

NOTE that the State of Montana recognizes six calendar weeks as a reasonable period of recovery from the temporary disability due to childbirth in accordance with Montana’s Disability and Maternity, ARM 2.21.901, et seq. (http://www.state.mt.us/doa/spd/mom/3-0315.doc), and the Family and Medical Leave Act (FMLA).  

· deny to the employee who is disabled as a result of pregnancy any compensation to which she is entitled as a result of the accumulation of disability or leave benefits.  

When employers attempt to take away benefits entitled to a pregnant woman, or only allow her to take part of the leave benefits that she has accrued this can be seen as pregnancy discrimination.  An employer is also not allowed to require the employee to take mandatory maternity leave for any unreasonable amount of time.  If absenteeism becomes a problem or if a pregnant employee cannot perform the essential functions of her job, then an employer must assess what reasonable accommodations can be made for that employee.  The employer must provide modified tasks, alternative assignments, modified work schedules, or any other modification that may allow them to continue to work if they wish to do so.  

· Also a department is required to reinstate an employee who has taken a reasonable leave of absence for maternity, pregnancy, child birth or other related condition, to her original or equivalent job, with equivalent pay, and accumulated seniority and benefits.  Women may not be discriminated against in the reinstatement of their employment.  If a woman is reinstated to a lower position, or loses accumulated leave and benefits this could constitute discrimination.

Medical Benefits

Again the same basic principle applies: pregnant employees must be treated the same as other employees in their ability or inability to work.  Under the Pregnancy Discrimination Act, any health insurance provided by an employer must cover expenses for pregnancy on the same basis that it covers cost for any other medical conditions.  If a health insurance plan excludes benefit payments for pre-existing conditions when a pregnant woman becomes an employee, then benefits can be legally denied for medical costs arising from the existing pregnancy.  Employers must provide the same level of health benefits for spouses of male employees as they do for spouses of female employees.
The most important thing to understand when dealing with pregnant employees is to treat women affected by pregnancy or a related medical condition the same way you treat anyone else with a similar limitation.  Understanding that stereotypical beliefs about the capability of women to perform their job, before or after pregnancy, are made discriminatory under this act.  As illustrated in the following example, even genuine concerns that hazards inherent to the job will jeopardize the health of the pregnant woman or the health of the fetus will not justify excluding pregnant women from the job.  

EXAMPLE: You apply for a waitress job at a local restaurant.  The restaurant manager interviews you and is impressed by your past work experience and your cheerful demeanor.  He offers you the job.  At the end of the interview you begin to chat about your families, the manager mentions that one of the joys of married life is having children.  Delightedly you respond that you and your husband are expecting your first child.  A few days later you call to find out when you should start work.  Your manager informs you that he decided to hire someone different because he was afraid that you would not be able to carry the heavy trays without hurting yourself.  You tell the manager that he should not assume that you couldn’t do the job because you were pregnant.  

As long as a woman is physically capable of doing the work of a waitress, the manager cannot deny her the job because he fears that at some point she won’t be able to carry heavy trays, or if he is afraid that she may have complications because she is carrying the trays.  If it turns out that she is unable to lift the serving trays, then the manager must treat her as any other employee who is temporarily unable to perform the main function of their job.  

Childcare Leave

Title VII prohibits an employer from treating male and female employees differently when such employees request time off the job to care for a newborn child.  The State of Montana has adopted a Parental Leave Policy 
 that states in part:

“It is the policy of the state of Montana to grant parental leave in accordance with 2‑18‑606, MCA, immediately following a child's birth or placement for adoption when the employee is the birth father or adopting the child.”

NOTE that the Family and Medical Leave Act (FMLA) also grants unpaid leave to eligible male and female employees for:

· the birth of a son or daughter of the employee and in order to care for that child;

· the placement of a son or daughter with the employee for adoption or foster care;

· in order to care for a family member with a serious health condition; or 

· because of a serious health condition that makes the employee unable to perform the functions of his or her position

Wage Discrimination Under the Equal Pay Act and Title VII
The Equal Pay Act requires that men and women be given equal pay for equal work.  The jobs need not be identical, but they must be substantially equal. It is job content, not job titles, that determines whether jobs are substantially equal.  The Equal Pay Act (EPA) is a part of the Fair Labor Standards Act (FLSA).

Equal Pay Act

Employers may not pay unequal wages to men and women who perform jobs that require substantially equal skill, effort and responsibility and that are performed under similar working conditions within the same establishment.  Each of these factors is summarized more clearly below.  

· Skill:
The key issue is what skills are required for the job, not what skills the individual employees may have.   Therefore if an individual possess skills beyond those needed to perform the job adequately, these additional skills cannot be taken into consideration when assessing equality of skill.  FOR EXAMPLE, two accounting positions could be considered equal under the EPA even if one of the jobholders has a master’s degree in engineering, since that degree would not be required for the job.  On the other hand, if the master’s degree was in accounting then it may be argued that the master’s degree would constitute skill relevant to the position.  

· Effort: This issue deals with the amount of physical or mental exertion used in performing a job.  It is important to note that equal effort may be found to exist in two jobs, one of which requires physical exertion and the other of which requires mental exertion.  Most important to this equal effort clause is the degree of the effort not the type of the effort that is measured. FOR EXAMPLE, suppose a man and a women work at the same factory.  The man is at the end of a line and as a result has to assemble some simple parts and then lift the completed part onto a belt at shoulder level; this requires some physical exertion.  The woman works on the other end of the line and has some very complicated assembly procedures to follow, which requires a lot of thinking.  These two jobs could be deemed equal if the physical effort and the mental effort are relatively equal.      

· Responsibility:  A sales person who is delegated the duty of determining whether to accept customers’ personal checks has more responsibility than other sales people.  On the other hand, a minor difference in responsibility, such as assignment of the task of locking up at the end of the day, would not justify a pay differential.  FOR EXAMPLE, employees who work with toxic materials may earn more than those who work with safe materials.

· Working Conditions: This encompasses two factors factors: 
Surroundings: physical surroundings like temperature, fumes, and ventilation.

Hazards: Hazards encompass physical hazards regularly encountered  on the job, and include consideration of their frequency and severity of injury that may be caused by them.  FOR EXAMPLE, suppose a male nurse’s aide who works in a hospital is paid less than a female nurse’s aide who works in patients’ homes.  This difference generally does not qualify as a difference in working conditions that would justify a pay differential, because the physical surroundings and hazards in the two locations typically are similar.

· Establishment: The prohibition against compensation discrimination under the EPA applies only to jobs within any establishment.  An establishment is a distinct physical place of business rather than an entire business or enterprise consisting of several places of business.  However, in some circumstances, physically separate places of business should be treated as one establishment.  FOR EXAMPLE, if a central administrative unit hires employees, sets their compensation, and assigns them to work locations, the separate work sites can be considered part of one establishment.  In state government, departments would be considered one establishment.

Correcting Wage Differentials

Pay differentials are permitted when they are based on seniority, merit, quantity or quality of production, or a factor other than sex.  These are known as “affirmative defenses” and it is the employer’s burden to prove that they apply.  In correcting a pay differential, no employee’s pay may be reduced.  Instead, the pay of the lower paid employee(s) must be increased. The circumstances that permit wage differentials are discussed below.

Defenses under the Equal Pay Act
Suppose that two jobs are substantially equal.  Can you justify paying a man and a women different wages for those jobs?  There are certain cases when wage differentials are permitted.  The circumstances that permit wage differentials are discussed below.  

· Seniority: The wage differential can be based on a bona fide seniority system.  By a bona fide seniority system we mean that it must be an established seniority system that is communicated to all employees and consistently applied.  It also must have been adopted without a discriminatory purpose in mind.

· Merit: A wage differential can be based upon a merit system, which is communicated to employees and consistently applied.  The merit system should be based on objective performance rather than subjective criteria.  The more subjective the criteria the more scrutiny you need to apply. FOR EXAMPLE, a financial institution may be unable to rely on its merit system to justify different pay for male and female tellers where the primary considerations in pay decisions was a high ranking officials “gut feeling” about each employee.  The merit system can only be based on how well they perform their task, their real performance on the job, not what people may think about them, or because the male has a family and the female does not.  

· Quantity or Quality of Work: If the quantity of a product sold or the quality of work done is higher by a man then it is by a woman in a substantially equal position then there will be no violation of the EPA.  FOR EXAMPLE, if sales people are paid commission for each item sold, and males in the same positions as females earn a greater total salary due to their volume of sales, then this qualifies as a greater quantity of work done.  

· A Factor Other Than Sex: If an employer can produce a legitimate reason for their discrimination on the basis of wage, other than the sex of the employees, then it could be found to be a legal practice.   An employee’s job related education, experience or training may justify a wage differential.  FOR EXAMPLE, a male physics professor with a PhD in physics could be paid more than a female physics professor with just a master’s degree.

Wage Discrimination under Title VII

Title VII prohibits wage discrimination on the basis of race, color, religion, sex or national origin.   The basic theories of disparate treatment and adverse impact apply to wage discrimination claims under Title VII.

EPA type complaints can always also be brought under Title VII.  However, Title VII’s prohibition against wage discrimination is broader.  FOR EXAMPLE, in one Supreme Court case (County of Washington v. Gunther 
), a county had conducted a survey of outside markets and the worth of jail guard jobs, and then raised the salaries of its male guards who worked in the male section of the jail, but failed to raise the salaries of the female guards in the female section of the jail.  An Equal Pay Act claim failed because it was determined that the male and female guards jobs were not substantially equal.  Nevertheless, the female guards were able to prove a violation of Title VII by establishing that their wages were depressed due to sex discrimination.

Montana ‘s Comparable Worth Statute 

In 1983, the Montana State Legislature affirmed its commitment to equitable pay practices in state government by enacting the comparable worth statute.
  This law requires the Department of Administration, “…to work toward the goal of establishing a standard of equal pay for comparable worth.”  The department is required to periodically evaluate progress towards meeting this standard and to recommend removal of barriers.  

Comparable worth is equal pay for jobs that are of equivalent value to a given employer despite the relative salaries in the surrounding job markets.  Comparable worth assures that salaries of jobs are not based on the sex of employees.  Instead, they are based on job characteristics and content that the employer considers to be of value.  

Under the broad heading of sex discrimination there are various forms of discrimination based upon the sex of the applicant or employee.  It is important to understand under sex discrimination that any disparate treatment of an applicant or employee because of their sex, whether it is harassment, pregnancy discrimination, wage discrimination, or any other type of gender-based discrimination is illegal under Title VII and the Equal Pay Act.  In a related issue the EEOC has identified serious barriers with labeling sex as a bona fide occupation qualifications.  The Commission believes that the bona fide occupational qualification exception as to sex should be interpreted narrowly.  The labels “men’s jobs” and “women’s jobs” tend to deny employment opportunities unnecessarily to one sex or another.  The Commission has found that refusal to hire a women because of sex based assumptions, or refusal to hire an individual based on stereotyped characterizations of the sexes are situations that do not warrant sex as a bona fide occupational characteristic.  

· Does not allow for quotas or preferential treatment.  This law will not allow for employers to establish quotas hiring purposes, nor would it allow homosexuals or bisexuals preference in the hiring process.  

· Perhaps most importantly this law does not allow for adverse impact claims, such as is available under Title VII of the Civil Rights Act of 1964.  Therefore, an employer is not required to justify a neutral practice that may have a statistical impact on sexual orientation.  

CHAPTER IV

RACE AND COLOR DISCRIMINATION

What is Race Discrimination?

A typical dictionary definition of race is a local geographic or global human population distinguished as a more or less distinct group by genetically transmitted physical characteristics or any group of people united or classified together on the basis of common history, nationality, or geographical distribution.

The U. S. Government currently recognizes five minimum race categories for Federal statistics, program administrative reporting, and civil rights compliance reporting.  They are defined as follows:

· American Indian or Alaska Native. A person having origins in any of the original peoples of North and South America (including Central America), and who maintains tribal affiliation or community attachment.

· Asian. A person having origins in any of the original peoples of the Far East, Southeast Asia, or the Indian subcontinent including, for example, Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, the Philippine Islands, Thailand, and Vietnam.

· Black or African American. A person having origins in any of the black racial groups of Africa. Terms such as “Haitian” or “Negro” can be used in addition to “Black or African American.”

· Native Hawaiian or Other Pacific Islander. A person having origins in any of the original peoples of Hawaii, Guam, Samoa, or other Pacific Islands.

· White. A person having origins in any of the original peoples of Europe, the Middle East, or North Africa.

The Federal Government also required program administrative reporting and civil rights compliance reporting for:

· Hispanic or Latino.  Hispanic or Latino origin is characterized as an ethnicity, because people of Hispanic or Latino origin can be of any race.  For discussion of discrimination based on ethnicity see the National Origin Discrimination section.

Regardless of what category or combination of categories an individual falls in, the person is protected from discrimination.   FOR EXAMPLE, if an employer refuses to promote a Native American Indian because of her race, you have violated state and federal law.  Similarly, if you refuse to hire a White applicant because of a bias against White individuals, the White applicant has a claim under state and federal law.  Persons of mixed race do not need to prove their exact heritage to make a discrimination claim.  NOTE all people are protected from discrimination on the basis of race or color, regardless of their race.

Throughout the guide we sometimes refer to “race and color” or just “race”; however, when “race” is used the analysis applies equally to “color”.

What is Color Discrimination?

There is no accepted definition of the term color.  As used in Title VII, color has frequently been viewed as synonymous with race or as a basis for defining a sub class within a race subjected to disparate treatment.

Color discrimination occurs when individuals are treated differently than others who are in similar situations because of the color of their skin.  Color discrimination is often included in conjunction with race discrimination, but it is a separately identifiable type of discrimination that can occur completely on its own.  This type of color discrimination often occurs when members of the same race are treated differently because of the different color of their skin.  FOR EXAMPLE, if you are attempting to enact Affirmative Action policies to help remove barriers to employment, yet attempt to only hire light-skinned Native American Indians, this is discrimination based on color.  

Color discrimination can also exist when all dark skinned persons are treated differently than persons of other colors regardless of the race of the dark skinned person.  FOR EXAMPLE, if an employer does not hire anyone with dark skin regardless of his or her race, but does hire light skinned, and/or white persons of all races.  This is the most blatant type of color discrimination.  If we single people out based on the color of their skin, this is still in violation of equal employment opportunity laws.   

In Felix v. Manquez (24EPD 279 D.C.D.C. 1980), the court held that color discrimination is actionable under Title VII.  This type of discrimination exists on its own irrelevant from race in many cases.  The color of a person’s skin can, in many cases, be separated from their race or national origin.  Therefore, this case was a landmark case, in that it showed that color is a characteristic that is discriminated against in employment opportunities, and should be treated as such.  

The Nature of Race Discrimination

Race and color discrimination are one of the most rigidly defined types of discrimination that there is.  Race discrimination differs in its core ideas, because unlike all other forms of discrimination, race discrimination is based upon the notion of how we treated people in the past.  African Americans experience is unique because it stems from the most severe type of prejudice and discrimination that could possibly exist, slavery.  We brought African Americans over to this country with the sole purpose to discriminate against them and for these reasons this type of discrimination is difficult to overcome.  Native American Indians often find themselves in a similar situation with African Americans.  They were not brought over into slavery, but were cast aside with everything taken from them and deemed to be subhuman with the rest of Euro-Americans.  These two types of race discrimination are simply the most extraordinary circumstances. Race discrimination can include all races, and may even include Americans.  

Racial Stereotyping, Subtle Racial Bias, and Code Words

In a prototypical case, race discrimination occurs when an employer rejects a member of one racial group in favor of a member of a different racial group.  Thus, if an employer refuses to hire a Native American Indian applicant because of his race and, in his place, hires a White applicant, that is discrimination.  Race discrimination can manifest itself in a variety of ways.  Title VII also works to eliminate some long standing stereotypes of particular races by prohibiting employment decisions based upon these stereotypes and assumptions about abilities, traits, or the performance of other individual’s of a given race.  These laws have also been extended to include marriage or association with individuals or groups of persons of a different race, as a protection under race discrimination.  There are several ways in which race discrimination can occur, these are a few examples of those types of discrimination:

Race-related characteristics and conditions

Discrimination on the basis of immutable race-related characteristics such as skin color, hair texture, or certain facial features is one of the most common forms of race discrimination.  You cannot deny employment, terminate, fail to promote or compensate any applicant or employee because s/he has certain characteristics that are determined by the employer to be characteristics of a certain race that they believe to be undesirable.  Under this section of race discrimination it may also be an illegal practice to discriminate on the basis of a condition which predominately affects one race or another, unless the practice is job related and consistent with business necessity.  FOR EXAMPLE, since sickle cell anemia predominately occurs in African-Americans, a policy, which excludes individuals with sick cell anemia, must be shown to be job related or it may be discriminatory.  Similarly, “no-beard” employment policy may discriminate against African American men who may have a predisposition to pseudofolliculitis barbae (severe shaving bumps) unless the policy is deemed to be job related.  

Segregation and classification of employees

Discrimination on the basis of segregating minority employees by physically isolating them from other employees or from customer contact is a prohibited employment practice.  This may also be an instance where minorities are predominately assigned to minority establishments or geographical areas.  The following example shows how a situation such as this may take place.  

EXAMPLE: You have been working for two months at a local sales company training to be a salesperson.  The fact that you are the only black sales person out of the twenty is not a situation you are comfortable with but you are learning to deal with it.  After the Monday morning sales meeting all trainees are assigned territories, the other trainees are assigned to various territories, and your supervisor tells you that you are assigned to the central territory.  Your supervisor claims they are assigning you to that territory because there hasn’t been a representative there in a while and it should be some good sales.  You are familiar enough with the area to know that it is predominately black and poor.  You decide to take the position just to get more experience.  You do well the first few months in this territory.  That is you think you are doing well, until you compare notes and find that you are 25 percent lower in sales then everyone else.  You try everything to increase your sales, but to no avail.  You approach your supervisor about a change in territories; he tells you that it is your approach to the sale that is causing you to have far less sales.  You tell him that the stores in the black community just don’t have enough money, and no matter what you do you cannot increase sales.  This is when your supervisor tells you that they hired you specifically for the black area, and you are not getting a transfer.   

It is illegal to exclude minorities from certain positions or to group or categorize employees or jobs so that certain jobs are generally held by minorities.

Code Words

Because of the sometimes subtle ways in which racial attitudes are expressed or acted upon, courts have been sensitive to the type of evidence that can support a claim of race discrimination, including the use of racial code words.

There is no laundry list of racial code words that can support a claim of race discrimination.  Of course, there some words or phases that have such an obvious connection to race that the use of the racially suggestive slur, in connection with an individual’s employment, will support an inference of race discrimination.  Thus, courts have inferred race discrimination from the use of the terms “Buckwheat,” “spooks,” “boy,” and “tight eye” (in the case of a race claim based on Asian ancestry).  Depending on the context, seemingly innocuous phrases can take on a racial connotation.  In one reported case, a court held that a claim of racial harassment was supported by such “inherently racist remarks” as “another one,” “one of them,” “that one in there,” and “all of you.”  The key is that these statements were repeatedly made by White managers in reference to African-American employees.

While Title VII does not contain any blanket prohibition against the use of racially discriminatory language in the workplace, the use of such language, however can give rise to a Title VII claim for racial harassment if the language is sufficiently severe or pervasive to create a hostile work environment.  Race based comments or slurs also become relevant if the employer takes an adverse employment action against a member of the racial group that is the target of the comment or slur.  The use of racially discriminatory terms or code words can provide strong evidence that the employment decision was motivated by race, particularly if the individual uttering the offensive words are decision-makers in the organization.

Of course, one person’s code word can be another’s legitimate non-discriminatory explanation.  An employer, for example, might reject a Native American Indian candidate from a job, stating that he is slow or lazy.  An employer is entitled to reject a candidate for lacking a work ethic.  The problem is that the employer may be doing so in a discriminatory way.  The employer, for example, may be simply assuming that the candidate suffers from these performance problems because of his racial status.

Ultimately, the impact of these kinds of code words—those focusing on the supposed performance deficiencies of the employee—turns largely on context.  If there is evidence that an employer’s explanation for an adverse employment action is not credible (the employer claims that a minority worker is slow or lazy when, in fact there is abundant evidence that the employee is hard-working and conscientious), the use of the derogatory term could provide vital context for a claim of race discrimination.  An employer has a right to make employment decisions on the basis of the specific abilities of an individual candidate.  What an employer may not do is reject an individual based on stereotypical assumptions about the ability or work of members of a particular racial group.

Race based-Favoritism

Impermissible consideration of race can also enter the workplace by way of race-based favoritism.  When such favoritism causes a person to act in a way that disadvantages an individual of another racial group, unlawful racial discrimination may have taken place.  FOR EXAMPLE, a person may provide access to various resources, e.g., information, mentoring programs, promotional opportunities, training, etc., to those individuals who share his or her racial background.  When such favoritism deprives members of other racial groups of term, conditions or privilege of employment, Title VII has been violated.  Through proper training and education in the workplace, employers can increase staff awareness and sensitivity to this issue as well as minimize the risk of violating fair employment opportunity laws.

Racial Harassment

The most obvious way that an employer can impermissibly affect the working conditions to an employee is by creating a racially hostile work environment due to racial harassment.    Harassment on the basis of race and/or color violated state and federal statutes. An employer has a duty to maintain a work environment free from the type of race-based insult, intimidation or ridicule that would be sufficiently severe or pervasive to give rise to a claim.  The law requires you to take immediate action to eliminate or correct the practice or remedy the situation. 

Racial harassment includes three types of conduct: verbal, written, or demonstrative. Verbal racial harassment occurs with the oral use of offensive epithets, slurs or comments amid at a particular racial group.  Demonstrative conduct includes the use of gestures, pictures, body parts, drawings and other items that offend a particular racial group.  Written racial harassment reflects nonverbal conduct of offensive words, comments, cartoons and drawings, reduced on paper.  Ethnic slurs, racial “joke,” offensive or derogatory comments, or other verbal or physical conduct based on an individual’s race/color constitutes unlawful harassment if the conduct creates an intimidating, hostile, or offensive working environment, or interferes with the individual’s work performance.

Claims of sexual and racial harassment are judged under the same basic standards. The State of Montana has an existing policy that covers racial harassment and other forms of harassment that are prohibited by law.  See Chapter III on Sexual Harassment and Appendix 3 - Effective Investigation Process for Harassment and Prevention and Corrective Measures for Harassment.

Something to think about:  What about calling a male Indian employee “Chief?”  Even though employees may be well meaning, this may be a form of discrimination.  If you call non-Indian employees by their first name, then you what you are saying to the Indian employee is that you see an Indian before you see a co-worker or employee.  There may be other things that are being said as well that give reference to being Indian.    It is a sign of respect and inclusion to treat Indian employees in the same way you treat non-Indians in the workplace. 

Montana ‘s Indian Preference Statute 

In 1991, the Montana State Legislature affirmed its commitment to correct any imbalances for Native American Indians in state government’s workforce by enacting the Indian Preference statute. 
 This law requires, “ A state agency that operates within an Indian reservation shall give a preference in hiring for employment with the state agency to an Indian resident of the reservation who has substantially equal qualification for the position.”

“Preferential treatment” has become acceptable as a means of changing an imbalance that is attributable to unlawful discriminatory conduct.  However, the U.S. Supreme Court has stated that the preference laws do not require that a less-qualified minority person be preferred over a better-qualified nonminority person simply because of the former’s minority statue.  For this reason, the “substantially equal qualification” language is used in the statute.

CHAPTER V

NATIONAL ORIGIN DISCRIMINATION

What is National Origin Discrimination?

Title VII protects individuals against employment discrimination on the basis of their national origin, in the same way that it protects against discrimination based on race, color, religion and sex.  No one can be denied equal employment opportunity based on his or her national origin.  National origin discrimination has aspects to it that are much different than other forms of discrimination.  National origin discrimination includes:

· Discrimination because of an individual’s, or his or her ancestor’s, place of origin.  

This type of discrimination takes place when you were turned down for a position or promotion (or turned down for any employment decision) that you were reasonably qualified for because of where you are from.  It is important to understand that you do not have to be from another country to establish national origin discrimination; your employer simply has to discriminate against you because you look like you were from another country or because that is where your ancestry is from.  Under this aspect of national origin discrimination it is also important to note that it does not matter if the person who turns you down for the position is of the same national origin as you, as long as you can prove that an adverse affect kept you from attaining equal access to the position.  Under national origin discrimination, all national origins are protected against discriminatory type behavior.  NOTE that if a person is discriminated against because s/he is American, this is also constitutes national origin discrimination.

· Discrimination because an individual has physical, cultural or linguistic characteristics of a national origin group.  

It is not necessary for an individual to demonstrate that they or their ancestors are from a particular county or region to establish national origin discrimination.  A claim can be established if an individual is discriminated against for having certain ethnic characteristics

· Discrimination due to association with persons of a national origin group; discrimination due to attendance at schools or places of worship used by persons of a national origin group; and discrimination because an individual’s or spouse’s name is associated with a particular group.

Legally, you cannot be discriminated against because you are married to a person of a particular national origin.  Under this section it is also illegal to discriminate on the basis of association with people of a particular national origin.  FOR EXAMPLE, you cannot be discriminated against because most of your friends are Korean, even if your employer has a preconceived notion about Korean workers.

Special Problems

There are a few problems under national origin discrimination that have not been discussed thus far in this guide.  These problems are distinct differences in the way discrimination can exist different from how it existed in the previous discrimination sections of this guide.  This section may be of particular interest to employers as well as employees, so that you may be able to more clearly understand the special circumstances that must be followed in order to comply with all equal employment opportunity laws.  These special problems are:

Discrimination based on accent

Under Title VII, distinctions based on accent are permissible only when a person’s particular accent interferes with the job performance.  An employer has to show a legitimate nondiscriminatory reason for denying an employee a job because of the individual’s accent or manner of speaking.  The most important question for employers to ask themselves when dealing with this type of situation is whether an individual’s accent makes it substantially more difficult for that individual to perform the job duties.  Employers must understand that there are very few cases where this type of practice is permissible.  In order to discriminate based on accent, the ability to communicate must relate materially to the job at hand, and the accent alone must interfere with this ability to communicate. Under this law it is also necessary to show the same requirements for writing in English.  The ability to communicate in writing may be justified if the ability to write clearly in English is an essential function of the job.  Here are several EXAMPLES of jobs in which the ability to communicate in English has been found essential:

· Jobs requiring extensive contact with clients.

FOR EXAMPLE, the job of a hotel desk clerk requires extensive contact with hotel guests.  Traveling salespersons may be another example of a job that it is required that the communication with clients or customers is essential to the business functioning.  

· Managerial jobs that require clear communication of job requirements or standards to subordinates. 

FOR EXAMPLE, the job of foreman at a construction site, which may require constant extensive communication with subordinates who require this communication on a regular basis to perform any job task.  Jobs in which the majority of the time they are involved in meaningful communication with subordinates, in order to accomplish a desired task may be a job that it is deemed necessary to not have an accent.

· Job requiring frequent response to emergency situations in which quick and succinct communication is necessary.

FOR EXAMPLE, paramedics or emergency medical technicians (EMT) must deal with emergencies and often must be able to quickly and effectively communicate what is wrong with a patient or what needs to be done by other members of the staff.  There is no room, in this type of situation, for confusion in communication with other members of your work group.  

Speak-English-Only Rules

Some similar issues arise when you impose policies that restrict employees’ right to speak any language but English in the workplace.  The EEOC’s policy on speak-English-only rules is that such rules are presumed to have an adverse impact based on national origin, and therefore, must be justified by a showing of a business necessity.  Prohibiting employees from speaking their primary language or the language they speak most comfortably disadvantages an individual’s job opportunities on the basis of national origin.  This type of treatment also works to create an intimidating and discriminatory work environment.  

No matter what the circumstances are for imposing such a rule it is most important to understand that you must prove that the English-only rule is justified by business necessity.  Business necessity can only show justification for this type of rule to a certain extent and beyond that it may always be discriminatory.  When a rule requires employees to speak only English in the workplace at all times, even on breaks or at lunch, it will almost never be justified as a business necessity or necessary to the functioning of the organization.  However, if a rule is applied only at certain times, and is given sufficient notice before being applied it may be found to be necessary to the functioning of the organization.  Rules that are only applied at those times where it is necessary to accomplish a legitimate purpose may be more apt to be considered nondiscriminatory.  Also, for a rule to be considered to not have an adverse affect on employees, the employer must provide its employees with effective notice of the rule.  FOR EXAMPLE, you must tell employees ahead of time that they are only allowed to speak English when dealing directly with customers, and that this policy will go into effect at a particular date.  This type of rule may be found to be consistent with business necessity. 

Justification for English-Only Rules

There are several examples of business situations in which these types of rules are justified as a necessary component to the functioning of businesses.  English only rules have be found to be justified in work situations requiring close coordination among employees, particularly where a communication failure could result in injury to persons or damage to property.  FOR EXAMPLE, during surgery it is necessary for communication problems, when emergencies occur that everyone be able to communicate clearly what the objective is at the time.  English only rules have also been found to be justified in work situations where communication between employees and English speaking customers is an essential function of the job.  Sales and telemarketing positions may require that employees only speak English to customers, because otherwise sales would go down, and thus the business would be affected.  

Discrimination based on appearance

Let’s say that you apply for a job as a receptionist for a local company.  When you enter the business you see that all of the receptionists are white women and you are African American.  During the interview, the selecting official says that you would not be right for the job, because the company is looking for someone with “front office appearance.”  You are dressed very nicely, and your resume shows extensive customer service experience, with high remarks from previous supervisors.  You are sure that the only thing about your appearance that is not of the “front office” type that they are looking for is that you are not white like the rest of the workers employed there.  Is this an example of discrimination because of national origin?

Yes, any time an employer discriminates against an applicant or employee because of his or her ethnic appearance, a violation of anti-discrimination laws may result.  This type of discrimination is classified as discrimination based on appearance and is illegal.  This type of discrimination can take place as in the example above, where you are not considered for a job based upon your ethnic appearance, or through improperly applied dress codes.  When your employer has no dress code in place for other employees, but does not allow you to wear a cultural piece of clothing, this can also be considered to be national origin discrimination.     

Immigration Reform and Control Act

With the introduction of the Immigration Reform and Control Act of 1986 (IRCA) requires employers to prove all employees hired after November 6, 1986, are legally authorized to work in the United States.  The IRCA also prohibits discrimination based on national origin or citizenship. An employer who singles out individuals of a particular national origin or individuals who appear to be foreign to provide verification may have violated both IRCA and EEO laws.  Studies have found an increase in refusals to hire applicants, who may sound or look foreign, because employers do not want to chance hiring an illegal alien. Employers who impose citizenship requirements or give preference to U. S. citizens in hiring or employment opportunities may have violated the IRCA, unless these are legal or contractual requirements for particular jobs.  These forms of discrimination violates both EEO and immigration reform laws. These types of discrimination are a distinct problem associated with national origin.  Successful applicants for employment are only required to supply citizenship material after a preliminary job offer has been made.  The Immigration Reform and Control act requires that applicants produce this type of information within three days of being hired. 

On all state vacancy announcements posted externally there is standard language that states: 

Immigration Reform and Control Act: In accordance with the Immigration Reform and Control Act, the person selected must produce within three days of hire, documentation that s/he is authorized to work in the United States. Examples of such documentation include a birth certificate or social security card along with a driver's license or other picture I.D., a U.S. passport, a Permanent Resident Card, or an Alien Registration Card (Green Card). 

All newly hired employees are required to complete these requirements.

National Origin Harassment

The basic principles applicable to sexual harassment also apply to national origin harassment.  It is important to understand that the reasonable person standard still applies here, this if a reasonable person would have found conduct to be pervasive enough to create a hostile or abusive work environment, then national origin harassment may be found.  There are a few other instances that are important to understand under national origin harassment.  First, harassment on the basis of an individual’s association with people of a particular national origin is also prohibited.  An example of this may be harassment because your wife or husband is from a different country.  Also it is important to understand that national origin harassment may consist of singling out a particular person for poor treatment or intimidation based on their national origin, even if the taunts used do not explicitly refer to national origin.  FOR EXAMPLE, if you feel that you are a hard worker who does extremely well yet are still isolated and taunted, if you can show that it exists for no other reason than your national origin, it is harassment.  NOTE that some ethnic epithets are so patently offensive that even rare utterances of them may be enough to make out a violation.

CHAPTER VI

AGE DISCRIMINATION

What is Age Discrimination?

The Age Discrimination in Employment Act of 1967 (ADEA), protects individuals who are 40 years of age or older. The ADEA has no upper age limit. The ADEA covers employers with 20 or more employees and includes state and local governments.  NOTE the Montana Human Rights Act protects individuals of any age from illegal age discrimination.  These two Acts prohibit entities from depriving an individual of employment opportunities or taking any other adverse action against an individual because of his or her age.  The ADEA also makes it illegal to limit, segregate, or classify employees in any way that would deprive or tend to deprive any individual of employment opportunities.  The ADEA also covers retaliation just as was shown in the other types of discrimination, and as it is discussed under Title VII.  

Exemptions from Coverage
Elected state or local government officials, their personal staff member, appointees on the policy-making level, and immediate advisers on legal or constitution issues are exempt.  These individuals are excluded from the definition of the term “employee” and, thus, are not covered by the ADEA.  

Reenactment of Exemption for Firefighters and Law Enforcement Officers

In September 1996, Congress reenacted the ADEA’s exemption for firefighters and law enforcement officers, permitting state and local governments to impose certain maximum hiring ages and mandatory retirement ages for individuals in these job categories.  The exemption had automatically expired on December 31, 1993.  It was reenacted, as amended, dating back to the expiration date.  NOTE that state government departments with law enforcement officer and firefighter positions have not found it necessary to set age requirements. 

Theories of Discrimination

Disparate Treatment (Intentional Discrimination)

Disparate treatment cases involve intentional discrimination, which may be proven through direct evidence circumstantial evidence or statistical evidence.  Such cases under the ADEA are generally analyzed consistently with the analysis of disparate treatment cases under Title VII, with regards to, for example burden of proof, types of evidence, mixed motives, and after-acquired evidence (see Chapter II Discrimination – What is Discrimination?). 

Prima facie (Latin) is a legal presumption that means "on the face of it" or "at first sight" or "at first face".   In a prima facie case, you would have to show that at first glance, there appears to be a case. The elements of a prima facie case of age discrimination in hiring are that:

· the plaintiff was in the protected age group;

· s/he applied and was qualified for the job at issue;

· despite these qualifications, s/he was rejected for the job; and 

· after his/her rejection, the position remained open and the employer continued to seek applicant’s having the original applicant’s qualifications.  

These criteria are adjusted accordingly in analyzing the particular issue that is in dispute (for example, that the plaintiff was fired or denied promotion). 

NOTE that in a 1996 decision, 
 the Supreme Court made clear that, in order to make a prima facie case, a plaintiff is not required to show that s/he was replaced by someone outside the ADEA protected age group (that is, someone under 40 years old).  In an ADEA case, the fact that the person hired, for example, was younger than the plaintiff may serve to strengthen the inference of age discrimination.  It is not, however, as essential element of the prima facie case.

The following example is provided to stimulate thinking about age discrimination.  It helps bring out the basic theme of this section—you can avoid trouble by simply using good common sense.

EXAMPLE: Following the takeover of a video game company, a new 30-year-old CEO is appointed.  On his first day, he tells one of his young assistant that he is concerned about all the workers over the age of 50, all of whom have been superb workers.  He says: “My old dad told me I was nuts wasting my time playing with computer games.  Hah!  I really don’t believe that people over 50 have any sense.  You will have a tough time proving to me that you can “they” can fit in with my 21st Century philosophy.  Time to get some new blood into this retirement home!”

Three days later, half of the employees over the age of 50 were fired, and the other half were demoted and had their salaries cut by 20%.  Those fired were immediately replaced by persons under the age of 30.

While this case presents obvious age discriminations, both with regard to the firings and the demotions, even much more subtle age animus or stereotyping may get an employer into trouble.  

Incorrect stereotypes often are applied to older workers.  Various studies have found that older workers often perform better than younger ones due to experience and maturity, have far lower absentee rates and are less likely to hop from job to job, leaving employers in the lurch.
Disparate Impact (The Big Mistake)

Claims that stress disparate or adverse impact involve employment practices that:

· are facially neural;

· in fact fall more harshly upon one group than another; and

· are not job related and consistent with business necessity.

Disparate or adverse impact claims under that ADEA are much more difficult to see.  Remember that with adverse impact, an employer does not necessarily intend to exclude members of a certain protected group, but they engage in practices that have the effect of doing so.  The EEOC and several United States courts of appeals have applied the adverse impact theory to the ADEA, but the Supreme Court has not yet decided whether adverse impact cases can be brought under the ADEA.  Under this type of discrimination, the action has to be inconsistent with business necessity (see Chapter II Discrimination – What is Discrimination?).  

FOR EXAMPLE, if you are a well qualified 50 year old craft worker who applies to work for a craft business, but they refuse to hire you because you don’t have a computer science degree, and this degree is completely unnecessary for the task you will have to perform, it may be found to be an adverse impact against older people who would not have access to this type of degree. 

Once again, this example provides a very clear case of disparate impact.  Real life, however, is rarely so simple.  The message is that you should scrutinize your job requirements to be certain that unnecessary requirements do not keep qualified persons from obtaining employment.  

Specific Employment Practices 

(Staying Out of Trouble)

Hiring

The ADEA makes it unlawful for an employer to utilize advertising that acts to discriminate on the basis of age.  There are specific terms that should be excluded from your advertisements so you can avoid suspect discrimination.  The use of such phrases as “college students wanted,” “young crew wanted,” “recent college graduate,” or other phrases of similar nature work to deter older workers who may have the essential qualifications to perform the job.  Also, in accordance with the Montana Human Rights Act, phrases that single out older people for employment such as “over 65,” “retired person,” work to discriminate younger people from obtaining a job that they may have the qualifications for.    

While the ADEA does not prohibit requests on employment applications for age or date of birth, asking this type of information will be scrutinized to assure that the request is a nondiscriminatory purpose.  NOTE that Title VII of the U.S. Civil Rights Act of 1964 requires the state to “make and keep records relevant to the determination of whether unlawful employment practices have been or are being committed.”  This is also a requirement of the Montana Human Rights Act.  To comply, the state collects and maintains employee and applicant statistics on race, sex, age, disability and veteran status.   After the applicant completes the application and the tear-off portion, the employer separates the tear-off sheet from the application and does not use it in the selection process.  This is what we do with the State of Montana Employment Application. The applicant survey (Page 5) is separated from the application.  The survey information must be kept confidential, used only for computerized statistical reports and other lawful uses.  Analysis of the information provided is used to monitor recruitment and selection practices in state government.
If an employer can show no need for such information, it is recommended that they not ask for age on employment applications, because it could be used as direct evidence in a claim of age discrimination.  If you need to ask for minimum age requirements by law, you should reword your question, to simply ask if they are over that age requirement.  FOR EXAMPLE, if the state law requires that bartenders be age 18 or older, you should not ask applicants for their date of birth but ask “are you 18 or older.”  If you need age information for employee benefit purposes that information is asked after the person is hired.

When in the interview process, it is important to remember that while these inquiries about age are not illegal, unless there is a good reason for asking you should not ask.  In the interview process it is important to never refer to an applicant’s age, divide applications into piles based on age, or use any other age-based criteria for making hiring decisions.  Possibly the most difficult problem is dealing with persons who are distinctly over qualified for the position.  Is this person merely looking for a short-term position while they look for something more suited to their job credentials?  This decision by the interviewer is always difficult, and there is only one clear-cut rule to be applied: never make the decision on the basis of age or stereotypical assumptions about experience.  

Bona Fide Seniority Systems

Under the ADEA it is not unlawful for an employer to observe the terms of a bona fide seniority system.  Though seniority systems can be qualified by such factors as merit, capacity, or ability, any bona fide seniority system must be based on length of service as the primary criteria for the allocation of available employment opportunities.  It is important to understand that the terms and conditions of a seniority system must be clearly communicated to the affected employees.  It must also be shown to have been applied uniformly to all those affected, regardless of age.  So if you are an employer who bases promotions on a seniority system, then you must always base those promotions on that seniority system, or it may be deemed discriminatory.  Also, no seniority system can permit the involuntary retirement of any individual because of their age.  

Reduction in Force

As a result of the problems that have been encountered by businesses over the past few years, more employers have been faced with the need to restructure the way they do business.  One trend has been to “trim the fat” from the payroll and eliminate jobs that are no longer viewed as necessary.  While some workers conduct their reduction-in-force on the basis of seniority, other employers decide that in order to be a business of the 21st century, they need employees that are going to be around for a while.  This type of reduction-in-force adversely affects people based on their age.  It is very important for employers to take extreme precautions when performing a reduction-in-force, because these types of employment procedures are usually highly scrutinized for age factors in the reduction.  Reduction-in-force is explained more thoroughly in the reduction-in-force rules and guide. See State Personnel Division’s web site at www.discoveringmontana.com/doa/spd/css. 

Age Harassment

Harassment of an individual on the basis of age is a discriminatory practice under Title VII, and the ADEA.  NOTE although much attention has been given to sexual harassment, it is extremely important to stress that many of the same principles apply to harassment basis on a person’s age.  See Chapter II Discrimination – Harassment, Chapter III  - Sex Discrimination – Sexual Harassment and Appendix 3 - Effective Investigation Process for Harassment and Prevention and Corrective Measures for Harassment.   Also see the EEOC written guidance on unlawful harassment by supervisors at http://www.eeoc.gov/docs/harassment.html.

CHAPTER VII

DISABILITY DISCRIMINATION

The Americans with Disabilities Act

The Americans with Disabilities Act of 1990 (ADA) and the Montana Human Rights Act (Title 49, MCA) prohibit employers from discriminating against qualified individuals with disabilities in recruitment, hiring, promotion, demotion, layoff and return, compensation, job assignments, job classification, paid or unpaid leave, fringe benefits, training, employer-sponsored activities, and other terms, conditions and privileges of employment.  

Determining whether these laws protect someone is not always easy.  Employers must always examine whether the person has a covered “disability” and whether the person is a “qualified person with a disability.”  

Individual With a Disability
“Disability” is defined as a physical or mental impairment that substantially limits one or more major life activities.  A covered individual: 

· Currently has a physical or mental impairment that substantially limits one or more of the major life activities;

· Has a record of such an impairment (protects people with a record of cancer, heart disease, alcoholism, other debilitating conditions that may no longer impair the person); 

· Is regarded as having such an impairment (protects people from discriminatory actions based on myths, fears, and stereotypes); or

· Is associated with persons with disabilities (protects people who have a family member or friend with a disability or who work with organizations protecting the rights of people with disabilities).

A physical impairment is defined as any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the body systems.  

A mental impairment is defined as any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.  

A diagnosis of a condition does not necessarily mean that an individual has a covered “disability.”  An individual assessment of impairment is always necessary, because impairments affect individuals differently.  The impairment must be significant and must affect one or more major life activities.  The individual may be required to provide medical certification that indicates the functional limitations imposed by the condition to assist the employer in making the assessment.  Employers should not require unnecessary medical certification if the functional limits are obvious, but medical certification can often clear up ambiguities.

To substantially limit an individual, the person must be unable to perform, or be significantly limited in the ability to perform, one or more major life activities compared to an average person in the general population.   Major life activities have been defined as activities central to living that an average person can perform with little or no difficulty.  Some specific examples include, walking, speaking, breathing, performing manual tasks, seeing, hearing, learning, caring for oneself, and working.

There are three factors employers must consider in determining whether a person’s impairment substantially limits a major life activity.  They are:

1. the nature and severity of the disability;

2. how long it may last or is expected to last, and

3. its permanent impact or expected impact.  

FOR EXAMPLE, an employee may receive a new diagnosis of multiple sclerosis (MS).  Although this condition may initially restrict major life activities such as speaking, walking and performing manual tasks, an individual may find that after an initial period of severe functional limitations, drugs control the condition so that it only slightly interferes with major life activities.  In that situation, the employee may not be covered.  

Specific Exclusions

There are a variety of specific conditions that are excluded from the protections of the ADA:

· A person who is currently under the influence of alcohol or illegal drugs.  

· Drug-induced mental disorder.

· Homosexuality and bisexuality.

· Transvestism and transexualism

· Compulsive gambling.

· Kleptomania or pyromania.  

Qualified Individual with a Disability

You are not required to hire or retain an individual who is not specifically qualified to perform a job.  A qualified individual is someone who satisfies the requisite skill, experience, education and other job-related requirements of the employment position and can perform the essential functions of that position, with or without a reasonable accommodation.  

The first step in determining whether an individual is qualified for the position is to determine if they meet the minimum requirements for that job regardless of their disability.  The next step is to determine whether the individual can perform the essential functions of the job, with or without a reasonable accommodation.  

The ADA requires you to focus on the essential functions of a job to determine whether a person with a disability is qualified, rather than the marginal functions of the job.  There are a few widely used standards for you to use when identifying the essential functions of the position. These standards are described more thoroughly below.  

· The position exists to perform the function.
If a person is hired to specifically proofread documents, the ability to proofread is an essential function of the job.    

· There are a limited number of other employees available to perform the function, or among whom the function can be distributed. 

If your only mail clerk distributes mail to several buildings and destinations throughout the day, driving may be an essential function for that position. 

· A function is highly specialized, and the person in the position is hired for special expertise or ability to perform

If an employee is hired to speak Japanese during international trade negotiations and loses the ability to speak due to a disability, the employee may no longer be qualified.    

Reasonable Accommodation

Many individuals with disabilities are able to perform the essential functions of a job without any accommodation.  However, if an individual with a disability is otherwise qualified to do the job, you must consider whether there are modifications or adjustments that would enable the person to perform these functions.  Such modifications or adjustments are called “reasonable accommodations.”
Reasonable accommodation is a key nondiscrimination requirement under the ADA.  An employer must provide a reasonable accommodation to the known physical or mental limitations of a qualified person with a disability unless you can show that to do so would create an undue hardship.  Generally, it is the obligation of an individual with a disability to request a reasonable accommodation, and you do not have to make an accommodation for someone who is not otherwise qualified for the position.  

A reasonable accommodation must be an effective accommodation.  It must provide an opportunity for a person with a disability to achieve the same level of performance or to enjoy benefits and privileges equal to those of an average similarly situated employee.  It is also important to remember that you are not required to grant the accommodation requested by the employee, but must provide an accommodation that works.       

Accommodations are often inexpensive and allow a qualified individual to perform a job they may otherwise not be able to.  A few EXAMPLES are listed below:  

· A groundskeeper with limited use of one arm was provided a detachable extension arm for a rake.  This enabled him to grasp the handle on the extension with the impaired hand and control the rake with the functioning arm.  

· Purchase of a lightweight broom and mop enabled an employee with Downs Syndrome and congenital heart problems do his job with reduced strain.

· A truck driver had carpal tunnel syndrome that limited his wrist movement and caused extreme discomfort in cold weather.  A special wrist splint was used with a glove designed for skin divers make it possible for him to drive even in cold weather.  

· A receptionist who is blind provided with a light probe that allowed her to determine which telephone lines were ringing, on hold, or in use.  A light probe gives an audible signal when held over an illuminated source.  

Other accommodations may include:

· making your facilities readily accessible; 

· job restructuring; 

· part-time or modified work schedules;

· reassignment to a vacant position; 

· adopting flexible leave policies; 

· acquisition or modification of equipment and devices;

· appropriate adjustment or modification of exams, training materials or policies;

· providing qualified readers or interpreters; or

· eliminating transportation barriers.

When considering whether to provide an accommodation, the employer will need to look at the following types of concerns:

· Is the accommodation necessary for the satisfactory performance of the essential functions of the position?
· What types of accommodations are considered reasonable?

· What effect will the accommodation have on the agency's operations?
· How should the decision making process be documented?

Reasonable accommodations are also discussed in the religious discrimination section of this guide and in the Reasonable Accommodation Guide published by State Personnel Division (www.discoveringmontana.com/doa/spd/css/resources/guides.asp).

Essential Functions and Recruitment and Selection

Ensuring that you get qualified applicants for a position can be a very trying task.  Use the essential functions in vacancy announcements, advertisements, and recruiting notices.  This type of information will usually attract qualified applicants, including individuals with disabilities.  The ADA does not require employers to take any special measures to recruit persons with disabilities.  However, it is consistent with the purpose of the ADA, and with state law that provides a hiring preference for persons with disabilities in the public sector, for employers to expand their outreach to sources of qualified candidates with disabilities.  

ADA requires employers to ensure equal opportunity in the application process and throughout the selection process.  Job information must be in an accessible location.  Printed information should be available in accessible formats if necessary.  Recruitment and selection activities must be accessible.  If a telephone number is provided for contact with potential applicants, include a TTY or telecommunications relay number. For more information on recruitment and selection, see Chapter XII – EEO Laws and Recruitment and Selection.
Pre-employment Inquiries

Disability-related questions are prohibited on application forms, in job interviews and in background or reference checks in most situations.  This prohibition is necessary to assure that qualified candidates are not screened out because of their disability before their actual ability to do the job is evaluated.  The prohibition on pre-employment inquiries about disability does not prevent you from obtaining necessary information regarding an applicant’s ability to perform the essential functions of the job.  
It is important to understand that employers are usually not allowed to ask any questions that may allude to or ask more information about a disability.  Questions from employers must focus on an applicant’s ability to perform the job, not on a disability.  Also, medical examinations can only be given as a condition for employment if they are applied to all applicants of a position and are job related and consistent with a legitimate business necessity.  See the Appendix 5 for more information on pre-employment inquiries.

CHAPTER VIII

RELIGIOUS DISCRIMINATION

What is Religious Discrimination?
The freedom to believe and practice one’s own religion was one of the primary factors that motivated people to travel to colonial America, and continues to be a serious motivation today.  Consequently, it is not surprising that discrimination based on religion is one of the specific kinds of employment discrimination prohibited by Title VII of the Civil Rights Act.  Title VII prohibits employers and labor unions from discriminating on the basis of religion, and requires that they take steps to accommodate the religious practices of applicants and employees.  

The basics of the application of Title VII 
 to religious discrimination can be gleaned from two sections of the statute:

· Section 701 (j) defines “religion” broadly, to include all aspects of religious observance, practice and belief.  This section also provides that employers must “reasonably accommodate” the religious observances and practices of their employees and applicants, unless an employer can demonstrate that to do so would cause “undue hardship” on the conduct of its business.

· Section 703 state that it is unlawful for employers, employment agencies, labor organizations, and joint labor-management committees to discriminate against an employee or applicant for employment, because of his/her religion, in hiring, firing, and other terms and conditions of employment.
To further flesh out the requirements of Title VII, the EEOC issued Guidelines of Discrimination Because of Religion (See Appendix 6).
 A brief synopsis of the Guidelines follows:

· Section 1605.1 “Religious” Nature of a Practice or Belief.  This section addresses what is meant by the term “religious” practice or belief. (See next section for more information on religious practice.)

· Section 1605.2 Reasonable Accommodation Without Undue Hardship.  This is the principal section of the Guidelines.  It specifies that the anti-discrimination principles that have been developed with respect to race, color, sex, and national origin also apply to religious discrimination in all circumstances other than where accommodation is required.  The section also discusses the duty to make accommodation, defines and gives examples of various types of appropriate accommodations, and defines what is meant by “undue hardship.”
· Section 1605.3 Selection Practices.  This requires employers covered by Title VII to reasonably accommodate the religious needs of employees or prospective employees with regard to the scheduling of tests or other selection procedures, unless to do so would create an undue hardship on the conduct of the business.  It also states that It is unlawful to refuse to hire an applicant because s/he will need a religious accommodation, unless providing such accommodation would result in undue hardship.

This section also clarifies that it is unlawful for an employer to make pre-offer inquiries to determine an applicant’s availability to work during scheduled working hours, unless you can show that such inquires do not have an exclusionary effect on employees or applicants who need religious accommodations, or that the inquires are justified by business necessity.  The same rule applies to pre-offer inquiries regarding an applicant’s ability to comply with an employer’s dress code or grooming standards (beyond a basic requirement that employees be clean and neatly groomed).  

Exception for Religious and Educational Institutions 

It should be noted, religious entities or institutions are excepted from this requirement. Section 702 of Title VII expressly permits religious corporations, associations, education institutions and societies to give preferential treatment in employment to individuals of that religion with respect to work connected with the carrying out of the entity’s activities.  Thus, a religious organization may choose to hire only individuals who ascribe to that religion, or to give a hiring preference to such individuals. Section 703 of Title VII provides a similar exception for educational institutions that are owned, in whole or in substantial part, by a particular religious organization. The Supreme Court delivered a ruling
 that a non-profit church-run organization does not violate Title VII if it refuses to hire anyone other than members of its own religion, even for enterprises or jobs that are not religious in nature.  Exceptions to Title VII, such as the one mentioned above, are extremely rare and may only apply to these types of non-profit organizations.  

What Constitutes a Religious Practice or Belief?

To warrant Title VII protection and accommodation, the statute and Guidelines state only that a belief or practice must be “religious.”  In most cases whether or not a belief or practice is religious is not at issue. Where the issue does exist, EEOC looks to the definition of “religion” developed by the US Supreme Court.
 Thus the Commission (EEOC) defines the concept of religious practice in a broad way that includes moral or ethical beliefs as to what is right or wrong that are sincerely held by the individual person with the strength of traditional religious views.  The scenario below provides a good example for analysis.

EXAMPLE: John Smith has been working for Johnson’s Supermarket for five years.  Recently Smith converted to a religion called Machintoism, which requires him to refrain from work on seven occasions each year in order to observe holy days. Employees at the supermarket are offered two days of personal leave for family emergencies, seven sick days and ten days of annual leave.  Smith requests that Johnson’s allow him to use a combination of personal and annual leave for his religious holidays.  Johnson’s insists that Smith use only annual leave for the holy days. Smith files a charge with the EEOC claiming that Johnson’s has failed to accommodate his religious beliefs.  

In this scenario, Mr. Smith stated that he had become a Machintoism and could not work on seven occasions each year due to religious holidays.  Although no one at Johnson’s may have ever heard of Machintoism that does not mean that Johnson’s can ignore Mr. Smith’s request.  An individual’s religious beliefs must be accommodated even if others find the beliefs to be incomprehensible or incorrect, and even if no specific religious group espouses those beliefs.  Johnson’s should err on the side of concluding that the practice or belief in question is sincere and should be accommodated if feasible.  Johnson’s does not have to accept Smith’s proposal that he use a combination of personal and annual leave for the religious holidays.  Instead it could allow him to use annual leave for this purpose.  This satisfies Smith’s reasonable accommodation.

It should be noted that EEOC and at least two Circuit courts have held that the freedom not to believe is also a religious belief protected by Title VII and entitled to accommodation.  The 5th Circuit Court 
 found that an employee who was an atheist was a victim of religious discrimination because she was required to attend her employer’s monthly staff meetings that began with religious exercises, which she, as an atheist found objectionable.  

On the other hand, however, Title VII does not protect the practice or espousal of social, political or economic philosophy.  In other words, belief in a social, political or economic philosophy is not a “religious” belief and need not be accommodated by employers.

In 1992 the Colorado District Court 
 barred a religious discrimination claim filed by a member of the Ku Klux Klan.  A supermarket chain fired the employee when he participated in a Hitler rally.  The Court concluded that the Klan is “political and social in nature” and is not a religion for Title VII purposes.  The Court cited rulings by the courts and the EEOC that the racist and anti-Semantic ideology of the Klan takes a narrow, temporal, and political character inconsistent with the meaning of a religion under Title VII.  

Reasonable Accommodation

The duty to provide a reasonable accommodation arises if an employee notifies you that there is a conflict between his or her religious beliefs and a job requirement.  Title VII simply requires that you offer a reasonable accommodation of the employee’s religious beliefs unless to do so would present an undue hardship to the organization.  Undue hardship will be explained more thoroughly in the next section of the guide.   Common accommodations include:

· Flexible Scheduling

· flexible arrival and departure times

· floating or optional holidays

· flexible work breaks

· working lunch in exchange for early departure

· permitting employees to make up time lost due to religious observance

· Voluntary substitutes and swaps of shift, assignments, etc

You may be able to resolve a religious conflict involving work scheduling by arranging for a voluntary swap of schedules between co-workers.  This however must be voluntary, some employees may not like to work Friday through Sunday, and to force them to do it would be wrong.  

· Lateral Transfer or Change of Assignment

If the employee cannot be accommodated within his or her present job, you may consider allowing the employee to transfer to another comparable position within the department.  If the transfer is not lateral to a comparable position then the employee may have grounds for religious discrimination.

· Modifying workplace practices, polices, and/or procedures
The accommodation requirement imposes responsibilities and obligations on both the individual needing the accommodation and the employer from whom accommodation is sought:

· An employee needing an accommodation is obligated to make you aware of his/her need for religious accommodation.  Similarly, an applicant needing an accommodation to fully participate in the application process is obligated to make you aware of his/her need for religious accommodation.

· Once an accommodation has been requested, it is your responsibility to offer an accommodation that will reasonably accommodate the individual’s religious belief or practice, unless you can demonstrate undue hardship.

· The individual needing accommodation is obligated to cooperate with the employer’s accommodation efforts.  FOR EXAMPLE, an employee needing accommodation could not refuse to say whether a suggested accommodation would meet his/her need and then file a discrimination charge alleging that the employer’s accommodation was insufficient.

· The employer does not have to provide the accommodation preferred by the individual needing accommodation, as long as the accommodation it provides effectively eliminates any religious conflict and does not disadvantage the individual’s employment opportunities, such as compensation, terms, conditions or privileges of employment.  The individual does not have to accept an accommodation, but s/he cannot insist that s/he be given a different accommodation, if the proffered accommodation was sufficient to satisfy his/her religious need.

Religious Accommodation and Selection Practices

You may have to modify your selection practices to accommodate the religious beliefs or practices of applicants.  FOR EXAMPLE, a test or interview may, upon request, have to be rescheduled to allow an applicant to participate in a religious observance.  Moreover, it is unlawful to refuse to hire an applicant because s/he will need a religious accommodation if hired, unless you can prove that providing the needed accommodation would result in undue hardship.

Employers also must comply with Title VII’s requirements with respect to pre-employment inquiries (see Chapter X EEO Laws and Recruitment and Selection and Appendix 5 Pre-employment Inquires – Suspect Questions) about the need for religious accommodation.  In general, it is unlawful for you to make pre-offer inquiries about whether applicants will need religious accommodation if selected.  Consequently, you should not inquire before hire about an applicant’s availability to work on particular days, unless you can show that business necessity (see Chapter II Discrimination) requires that the applicant work on those days.  Nor should you as about an applicant’s ability to comply with the your dress or grooming standards, beyond the ability to be clean and neatly groomed, unless you can show that your dress or grooming standard is consistent with business necessity.

In addition, it should be noted that an applicant does not have a duty to inform a prospective employer that s/he will need a religious accommodation after s/he is hired.  The duty to request an accommodation arises only when the actual need for the accommodation arises.

Religious Accommodation and Dress and Grooming Standards

The obligation to accommodate the religious beliefs and practices applies equally to religion-oriented dress and grooming practice, unless undue hardship is shown.  An employee or applicant who requires a dress or grooming accommodation must, of course, adhere to such religiously required practices and notify the employer of the need for this accommodation.

EXAMPLE:  Shea states that Brand Steel Mill discharged her from her job as a steel mill laborer because of her religions (Seventh Day Adventist).  Following her transfer from another Brand facility to the steel mill, Shea notified Brand that her faith prohibits her from wearing pants and complying with the steel mill dress code.  Brand then fired her.  Brand denies that it discriminated against Shea and asserts that it discharged her for failing to adhere to its dress code.  Brand requires all of its employees to wear a uniform consisting of pants and a shirt top.  It contends that the wearing of the uniforms is essential to the safe and efficient operation of the mill, and that, incurring undue hardship.  In this situation, the EEOC will find that Brand violated Title VII by failing to accommodate Shea’s religious unless Brand can prove that the wearing of pants is truly necessary for safety reasons.

Undue Hardship

Employers are not obligated to provide a religious “reasonable accommodation” that will result in “undue hardship on the conduct of its business.”  Title VII and the Montana Human Rights Act, though, does not define the term “undue hardship.”

In TWA v. Hardison, 
 the United Stated Supreme Court was faced with the question of whether an employer was required to accommodate an employee’s request to avoid working on his Sabbath (Saturday).  The employee was denied accommodation, and was terminated when he failed to work his scheduled Saturday shift.  The Union had refused to allow the employee to work a different shift because that would have violated the seniority provision of the collective bargaining agreement it had with the employer.  The employer had refused to require another employee to perform the employ’s shift because that would required the payment of overtime wages or the under staffing of another work area.

In ruling in favor of TWA, the Court stated that Title VII’s reasonable accommodation obligation: (1) does not require that employers deny shift preferences of employee that are guaranteed in a contract and (2) does not require employers to bear more that a “de minimis” cost to accommodate an employee, since to do so places an undue hardship on the employer.

The EEOC’s Guidelines adopt and flesh out Hardison’s approach to undue hardship.  See Appendix 6 - Guidelines On Discrimination Because Of Religion – Section 1605.2 (e).  In general, the Guidelines indicate that whether a particular accommodation results in undue hardship for a particular employer will be determined on a case-by-case basis.  What is reasonable for one employer in one situation may be an undue hardship for another employer in that same situation, or even for the same employer in a different situation.

With respect to costs, the Guidelines state that what constitutes more than a “de minimis cost” will be determined in view of the identified costs of the accommodation relative to the size and operating cost of the employer, and the number of individuals who will, in fact, need that particular accommodation. In other words, you must show that the accommodation would have a substantial cost associated with it other than administrative or marginal costs.  As in Hardison, costs similar to the regular payment of premium wages for substitute workers would constitutes undue hardship.  On the other hand, EEOC will presume that the infrequent payment of premium wages for substitutes, or the temporary payment of premium wages while a more permanent accommodation is sought, are de minimis costs that the employer will be required to bear.

In addition, the Guidelines (see Appendix 6) discuss the meaning of “undue hardship” in the context of seniority rights.  Again relying on Hardison, the Guidelines state that undue hardship will be found where the needed accommodation would deny another employee the job shift guaranteed him/her by a bona fide seniority system.  Arrangement for voluntary substitutes and swaps, however, do not constitute undue hardship, and employers and unions are permitted to include procedures for such arrangements in their collective bargaining agreements.

The showing of undue hardship cannot be based upon pure speculation.  For an employer to claim an undue hardship associated with a religious accommodation, you cannot base it on the assumption that many employees may require the same accommodation requested by one particular employee.  FOR EXAMPLE, if a Jewish employee requests leave in order to observe Passover, you may not deny leave on the grounds that if all of your Jewish employees were to take leave for Passover, you would be understaffed and would suffer undue hardship.

Religious Harassment
While Title VII permits religious expression by employees, supervisors, and managers, it prohibits religious harassment.  Although religious harassment can take many forms, it frequently takes the form of coercion of employee participation or nonparticipation in religious activities; and verbally abusive conduct.  Since the same standards that apply to sexual harassment also apply to all forms of unlawful harassment, you may want to review Chapter II – Discrimination and Chapter III – Sex Discrimination.  

Coercion of Religious Participation or Non-Participation

A supervisor or manager may not, explicitly or implicitly, insist that an employee participate in religious activities or hold particular religious views as a condition of continued employment.  Also employers are not allowed to hold these views as a condition of promotion, preferred job assignments, or any other benefit or privilege of employment.  It is also illegal for an employer to insist that an employee not participate in religious activities outside the workplace or not hold those particular religious views.  

On the other hand, supervisors may engage in religious discourse or expression that is not coercive.  Even if coercions is not intended, you need to be careful to ensure that your statements and/or actions cannot reasonable be perceived to be coercive.

EXAMPLE:  During a conversation about weekend activities, a supervisor tells one of her employees that she very much enjoyed Sunday morning church services, that religion is an important part of his life, and that he is planning to invite the employee to her daughter’s baptismal. Without more, the supervisor’s statements could not reasonably be perceived to coercive.

EXAMPLE: A supervisor, who is a born-again Christian, tells an employee who is not a born-again Christian that he considers the office to be “a place of God,” and that if the employee is unwilling to shape up and “play by God’s rules” the employee will be replaced.  These statements are explicitly coercive and would constitute religious harassment.

Abusive Conduct

EEO laws also protect employees from a religiously hostile work environment, whether created by a supervisor or co-worker.  Like sexual or racial harassment cases, whether an employee’s work environment is “hostile” for purposes of religious discrimination depends on the totality of the circumstances, including:

· the frequency and severity of the harassing conduct;

· whether the conduct is physically threatening or humiliating; and

· whether the conduct unreasonably interferes with the employee’s work performance.

The key question is whether, on balance, the harassing conduct is sufficiently severe or pervasive to alter the conditions of the employee’s employment and create an abusive working environment, when judged both objectively (i.e., using the reasonable person standard and subjectively (i.e., from the actual perspective of the affected individual. (see Chapter II – Section on Sexual Harassment.)

The repeated use of religiously derogatory language in an assaultive manner can constitute hostile environment religious harassment.  A single incident, if sufficiently sever, could also constitute harassment.  Also relevant to a determination of whether there is a hostile environment is:

· whether those engaging in the harassing conduct are co-workers or supervisors;

· whether the employer knew or should have known of the harassing conduct; and

· the actions, if any the employer took to prevent and/or stop the conduct.

An employer that takes prompt and effective action to stop religiously harassing conduct may avoid liability for that conduct.

EXAMPLE:  During the course of an argument in the office, one employee makes a derogatory comment about the other’s religion.  Subsequently, no more is said.  One isolated utterance, generally, will not constitute religious harassment, unless the utterance was so severe as to alter the conditions of the insulted employee’s employment.

 EXAMPLE:  A group of employees engage in a pattern of verbal attacks on another employee, ridiculing his religion (member of Church Universal and Triumph). The employees openly and repeatedly refer to their co-worker as the ”CUT” weirdo, and other insulting remarks about his church including at staff meetings and in front of some supervisors.  The supervisors failed to stop the attacks.  This pattern of conduct is sufficiently severe and pervasive to alter the co-worker’s working conditions and constitutes religious harassment.

CHAPTER IX

OTHER PROTECTIONS UNDER

 MONTANA HUMAN RIGHTS ACT

Montana law makes it unlawful for an employer to discriminate on the basis of race, color, religion, sex, or national origin the same as federal law. The Montana law also provides protections on the basis of creed, political ideas and marital status and has broader protections for age discrimination than federal law.  

The Montana Human Rights Act states 
 “it is an unlawful discriminatory practice for an employer to refuse employment to a person, to bar a person from employment, or to discriminate against a person in compensation or in a term, condition, or privilege of employment because of race, creed, religion, color, or national origin or because of age, physical or mental disability, marital status, or sex when the reasonable demands of the position do not require an age, physical or mental disability, marital status, or sex distinction.”

The Governmental Code of Fair Practices (part of the Human Rights Act) 
 states that “state and local government officials and supervisory personnel shall recruit, appoint, assign, train, evaluate, and promote personnel on the basis of merit and qualifications without regard to race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin.”  The following is a brief description of the additional protections.

Age Discrimination

With respect to age, federal law prohibits discrimination employment against persons who are age 40 and older.  The Montana Human Rights Act protects all ages and defines age as number of years since birth. 
  Keep in mind that the federal Fair Labor Standard Act, Child Labor 
 has minimum age standards that must be followed.  The Act sets a general 16-year minimum age that applies to employment subject to its child labor provisions in any occupation other than in agriculture.  FOR EXAMPLE you couldn’t hire a teenager to drive heavy equipment.

Creed Discrimination

Montana law prohibits discrimination in employment There are no Montana cases addressing the meaning of the term “creed.” The Montana Human Rights Bureau (MHRB)  has given some guidance in an issues paper.  In part it says:

The term “creed” is used in the provisions of the Montana Human Rights Act and the Governmental Code of Fair Practices prohibiting discrimination because of creed.  

Montana’s discrimination statutes were closely modeled after Title VII of the Civil Rights. However, while Title VII specifies “religion” as a protected class, it does not specify “creed” as a protected class. Therefore, it is necessary to look to case law under other state statutes for guidance.

Webster’s Dictionary defines creed as  “a brief authoritative formula of religious belief,” “a set of fundamental beliefs” and “a guiding principle.” 

In Hammer v. State, (Ind. 1909), the court addressed the meaning of the term in a provision of the Indiana Constitution prohibiting preferences to any “creed, religious society or mode of worship.”  The court stated that the ordinary meaning of “creed” is religious belief.
In Riste v. Eastern Washington Bible Camp, Inc., (1980), the court reviewed a deed restriction which allowed only sales to persons of a particular religion.  In holding that the restriction was invalid under a state law prohibiting restrictions on real property conveyances based on creed, the court ruled that creed referred to religious beliefs.

Five states, including Montana, specify both “creed” and “religion” as separate protected classes within the same discrimination statutes.  None of those states define either term.  Five states specify only “religious creed” as a protected class.  Six states specific only “creed” as a protected class.  Three states seem to use the terms interchangeably within their own statutes by specifying “creed” as a protected class in one statute and “religion” as a protected class in another statute. 

California law provides that “‘religion,’ religious observance,’ ‘religious belief’ and ‘creed’ include all aspects of religious belief, observance and practice.’”  Wisconsin law defines creed as “a system of religious beliefs, including moral or ethical beliefs about right and wrong, that are sincerely held with the strength of traditional religious views.”

Because the Montana discrimination statues specify “creed” and “religion” as separate protected classes, it is necessary to give “creed” as an interpretation which does not render the term superfluous, if possible.  A reasonable interpretation is that the Montana legislature intended for “creed” to refer to religious beliefs that are not necessarily traditional but which are held with the strength of traditional religious beliefs.

“Religion” is defined as “the service and worship of God or the supernatural” and “a personal set or institutionalized system of religious attitudes, beliefs, and practices.”  (Webster’s Dictionary, 1988)  Therefore, the term “creed,” within the Montana discrimination laws, should include any system of fundamental attitudes, beliefs or practices regarding a god, the supernatural or moral considerations of what is right and wrong which, although not necessarily traditional, is held with the strength of a traditional religious belief.

Marital Status Discrimination

Montana Human Rights Act prohibits discrimination in employment based upon marital status when the reasonable demands of the position do not require marital status distinction.  Marital status refers to single, married, separated, divorced, widowed and who you are married to. 

EXAMPLE:  A supervisor always assigns his single employees to attend meetings out of town.  He feels that single employees have more flexibility and that married employees need to be home with their families.  This would be marital status discrimination because the supervisor’s decision is not based on job related criteria but on his personal assumptions about married and single individuals.

Identity of Spouse:  The MHRB ruled that discrimination based upon identity or occupation of a person's spouse constitutes marital status discrimination.  The cases are: 

· Laib v. Pigalle. Inc. 8901003985 (12/31/92); 

· Johnson v. Bozeman School District No. I. MsE6-107 (4/2/83), rev'd other grounds. Johnson v. Bozeman School District No. 7, 734 P.2d 209 (Mont. 1987); 

· Bradley v. National Center for Appropriate Technology. SMsE81-1389 (1/21/83); and

· Haddow v. European Health Spa, MsE9-894 (1/21/83), aff'd, European Health Spa v. Human Rights Commission, 687 P.2d 1029 (Mont. 1984). 

EXAMPLE:  You and your husband work for the same company and you have been with the company seven years.  You apply for a promotion and are selected for an interview.  During the interview, the supervisor tells you that you are very well qualified for the position and that you have an excellent employment record with the company.  However, she is uncomfortable because the position’s office is located on the same floor and your husband’s office even through he is in a different work unit.  The supervisor is afraid you may spend too much time together and is also worried that if you have a fight that it might affect your work.  You assure her that would not happen and that you and your husband have always maintained a professional relationship at work.

In the real world, it’s rare that supervisors admit to such conscious unlawful discrimination. Let’s say that this sort of evidence cannot be produced, are you off the hook?  NO, typically, intentional discrimination is proved circumstantially, by persuading a court that the employer’s explanation for its action is not believable.  This is called evidence of pretext, or the evidence shows that the explanation offered by the employer is in fact a pretext to cover discrimination. See Chapter II – Discrimination.

MHRA states that it is not a violation of the prohibition against marital status discrimination: 

· for an employer or labor organization to provide greater or additional contributions to a bona fide group insurance plan for employees with dependents than to those employees without dependents or with fewer dependents; or 

· for an employer to employ or offer to employ a person who is qualified for the position and to also employ or offer to employ the person's spouse.

Political Belief Discrimination

The Montana Human Right Act states 
 that it is an unlawful discriminatory practice for the state or any of its political subdivisions: 

“to refuse employment to a person, to bar a person from employment, or to discriminate against a person in compensation or in a term, condition, or privilege of employment because of that person's political beliefs. However, this prohibition does not apply to policymaking positions on the immediate staff of an elected officer of the executive branch provided for in Article VI, section 1, of the Montana constitution, to the appointment by the governor of a director of a principal department provided for in Article VI, section 7, of the Montana constitution, or to the immediate staff of the majority and minority leadership of the Montana legislature.”

Also, the Montana Governmental Code of Fair Practices (part of the Human Rights Act) states that state and local government officials and supervisory personnel shall recruit, appoint, assign, train, evaluate, and promote personnel on the basis of merit and qualifications without regard to political ideas.

CHAPTER X

EEO LAWS AND RECRUITMENT 

AND SELECTION 

Before you start developing a selection plan, you need to be aware of equal employment opportunity laws, rules, regulations, and guidelines.  You also need to be aware of employment preference requirements and the State's Equal Employment Opportunity and Affirmative Action (EEO/AA) Program.  The Recruitment and Selection Manual (http://discoveringmontana.com/doa/spd/css/resources/guides.asp) will also assist you.
Having a recruitment and selection plan that is job-related and well documented will eliminate many potential problems associated with EEO laws.

Recruitment

The methods an employer adopts to find qualified job applicants to apply for job opening can have a profound effect on the composition of its workforce.   While achieving diversity in the workforce is not a requirement, the absence of diversity, or the disproportionate selection of members of one group (race, creed, national origin, color, sex (including pregnancy), religion, physical or mental disability, marital status, age, political ideas) may be an indication that there is some form of bias in the employer’s methods of attracting job applicants (assuming there is not overt intent to discriminate in the hiring process or selection criteria themselves).  Obviously, an employer may not discriminatorily prevent individuals of particular groups from applying for jobs.  FOR EXAMPLE, by refusing to give applications to certain walk-in applicants, or by announcing or advertising openings in an intentionally discriminatory way (e.g., older persons need not apply).

Word‑of‑Mouth Recruiting
Word-of-mouth recruiting could be discriminatory because it depends on your workforce.  If that workforce is, for example, almost entirely white, male, or young, then word-of-mouth referrals will only reinforce the non-diverse nature of the workforce. And discriminate against persons who are not white, male, or young. It poses a problem because:

· the “good old boy” network or “in crowd” maintains a culture that resists change and new ideas 

· minorities are shut out because they don’t belong to the social groups and families that hear about vacancies.  This keeps discrimination going.

As a matter of state policy,
 departments must post all external vacancy announcements with Job Service (Workforce Centers is the new name) for at least five working days.  A standard, consistent procedure for recruiting through Job Service is in place.  The State of Montana Employment Information (http://discoveringmontana.com/css/statejobs/statejobs.asp ) website is part of the Job Service’s  Montana Job Source.  It contains a lot of information for applicants.

Even posting all external jobs with Montana Job Source, word-of-mouth referrals still happen and may have an adverse affect on certain applicants.  FOR EXAMPLE a state agency is recruiting for a law enforcement officer and sheriff calls the hiring official with the name of an applicant that would make a “great law enforcement officer.”  The sheriff is probably a White male, the hiring official is probably a White male, and the referral is a White male and this referral may impact the selection decision.

Advertising

Be careful about the language that you use; it could subject you to liability if it is discriminatory.  The following are examples of the types of phrases that should not be placed in advertisements:

· “Recent college graduate” (ADEA and MHRA)

· “0-1 years of experience” (ADEA and MHRA)

· “Young, energetic” (ADEA and MHRA)

· “Mature person” (MHRA)

· “Hostess” or waitress” (Title VII and MHRA)

SELECTION

Uniform Guidelines on Employee Selection Procedure

The Federal Uniform Guidelines on Employee Selection Procedures 
 were written to help employers to determine whether tests and other selection procedures comply with EEO laws.  The Guidelines cover all employee selection procedures, including hiring, retention, promotion, transfer, demotion, dismissal, and referral. They cover a full range of selection procedures including job requirements, evaluations based on application forms, interviews, training programs performance or probationary periods, and any other procedure. Tests include performance tests as well as paper and pencil tests. The guidelines consider almost any selection procedure to be a test.  By definition, "tests" can be formal or informal, oral or written, or objective or subjective methods of selection.  Interviews, education and experience evaluations, work samples, physical requirements, and performance tests fit this definition.  To get a copy of the Uniform Guidelines, contact State Personnel Division, Department of Administration.  

According to the guidelines, your selection process must be both valid and reliable to withstand legal challenge.  

· Validity means your methods are job-related.  

· Reliability means several evaluators can apply your procedures consistently.

Reliability – The reliability of a test or question measures how well evaluators reach a consistent result.  If three people independently interview five job applicants and their rankings of these applicants agree, the rankings are reliable.  If the three sets of rankings show little or no agreement, the interview and rankings have little or no reliability.  How do you achieve reliability?  By using structure and suggested responses.  Remember, consistent doesn’t mean identical, but it does mean within a close range.   

FOR EXAMPLE, in your selection plan, you decide that having blue eyes is a qualification for your job.  Three job experts on your staff meet the applicants and evaluate them on this qualification.  All three agree that Applicant A has blue eyes, while Applicant B does not.  Because there is a high degree of consistency in their evaluation, this selection measure is reliable.  But what does it tell you about the applicant's ability to do the job?  Is this test a valid predictor of job success?

Validity – Validity means your selection procedures effectively test for success on the job by accurately measuring small samples of work done on the job.  In formally validating selection procedures, studies show that applicants who scored well on these tests also have a high rate of success on the job.  The valid selection procedure, whether a written exercise, physical test, or interview question, measures what it’s supposed to measure and is job-related.  

When selecting employees, you’re trying to identify the ones who are most likely to do well on the job.  How do you predict success on the job before the applicant does the job?  Using valid selection procedures will help you get that information.  

The federal guidelines provide three validation methods:

Content validation – The content of the selection procedures represents important aspects of performance on the job.

Criterion-related validation – The selection procedures are predictive of or significantly correlated with the important elements of job performance.

Construct validation – The selection procedures measure the degree to which applicants have identifiable qualifications that are shown to be important in successfully performing that job.

Of the three methods, content validation is the easiest.  To be “content valid,” a selection procedure measuring competencies should be similar to an observable work product.  The closer the content and the context of the selection procedure are to work samples or work behavior, the stronger the basis for showing content validity.  A classic example is a typing test.  This test accurately predicts typing performance.  It’s a valid test for a job that requires typing skill.

Content validation is a three-step process:

· Job analysis is critical.  You must decide what the job content is and how to measure it

· You need to develop test items or work samples that reflect the essence of the job.  Try to develop these so they directly reflect what a person does on the job.

Experts who are familiar with the job need to evaluate the items and agree that the test procedure accurately reflects the job.
The Guidelines require that employers keep records to determine whether selection procedures for each job have an adverse impact.  The guidelines set forth a rule of thumb called the four-fifths (or 80%) rule for assessing impact.  To figure out if a selection procedure violates the “four-fifths rule,” an employer compares the hiring rates for different groups.  A selection rate for any race, sex, or ethnic group, which is less than four-fifths (80%) of the rate of the most selected group, will generally be regarded as evidence of an adverse impact. 

What does this mean in practice? If the employer hired 60% of the White applicant, but only 30% of Native American applicants, the interpretation under the guidelines is that the selection process has an adverse impact upon Native American Indians because the selection rate for Indians is less than 4/5%’s 60% (3/5%)- of the selection rate for whites. It is also important to understand that the 4/5 rule is merely a rule of thumb, but it is a good way for employers to see if they have an adverse impact in place in their selection procedures. 

Applications and Interviewing (Pre-employment Inquiries)

Requesting pre-employment information that discloses or tends to disclose an applicant’s race, color, marital status, age, religious beliefs, gender, or political beliefs suggests that this information will be unlawfully used as a basis for hiring.  FOR EXAMPLE, if minorities are later found to have been excluded from employment, these types of pre-employment information would likely constitute evidence of discrimination.  

However, employers may legitimately need information about their employees” or applicants” race for affirmative action purposes and/or to track applicant flow.  One way to obtain racial information and simultaneously guard against discriminatory selection is for employers to use “tear-off sheets” for the identification of an applicant’s race.  After the applicant completes the application and the tear-off portion, the employer separates the tear-off sheet from the application and does not use it in the selection process.  

NOTE this is what we do with the State of Montana Employment Application. The applicant survey (Page 5) is separated from the application.  The survey information must be kept confidential, used only for computerized statistical reports and other lawful uses.  Analysis of the information provided is used to monitor recruitment and selection practices in state government.

NOTE after an applicant is hired, the State requires that the new employee complete an
EEO AND EMERGENCY INFORMATION FORM (see Appendix 7).

The most important aspect to keep in mind is that you must prove that you didn’t use the information to discriminate against a prospective employee.  Here are EXAMPLES of some problem questions:

· What arrangements have you made for the care of your children? 

Instead of asking for personal information, often asked only of women, explain any special requirements of the job.  Such as extensive travel or frequent overtime which could have an impact on employees with families.  Ask if the applicant has any problems with the job requirements at the end of the interview.  

· Are you a U.S. citizen?  

Not only does this question discriminate on the basis of national origin, but also this type of information is required only after hire.  It is best to simply avoid these types of questions; they can be answered by requiring information on citizenship or work permits after they are hired.  

· What is your maiden name?

This type of question may indicate marital status, ethnicity, or national origin.  If asking this question because the job has requirements on criminal background checks, you could ask the employee what other names they have used in the past.  The important thing to note here is that this information is only required after the employee has been hired, and that these kinds of questions need to be applied to everyone.  Asking all applicants what previous names they had eliminates women from the feeling that they are being discriminated against.  

Some of these questions, as you can see, can be altered in such a way that they can be used in a job-related manner.  Some questions may be appropriate to ask after you have hired the applicant.  Certain information which is suspect when asked of applicants may be asked of employees, for example citizenship questions, or emergency contact names and numbers.  There is a more complete list of suspect questions available in the Appendix 5.  Refer to these questions for examples of questions not to use.  The potential problems with these questions are described following each question.  

Nepotism

Nepotism is simply an employer’s practice of giving preference to his own or his employees” relatives when making hiring, promotion, or other employment decisions.  This is another recruitment practice that may have an adverse impact on groups that differ from the racial, sexual, age, and etc. group of the employer or incumbent employees.

Montana’s Nepotism Law

Montana’s Nepotism Law 
 states it is unlawful for a person or member of any board, bureau, or commission or employee at the head of a department of this state or any political subdivision of this state to appoint to any position of trust or emolument any person related or connected by consanguinity within the fourth degree or by affinity  within the second degree.

EEO LAWS AND OTHER RELATED LEGISLATION

Federal Law

The Equal Employment Opportunity Commission (EEO) enforces four statures that prohibit job discrimination by private employers and state and local government agencies.  EEOC also enforces sections of the Civil Rights Act of 1991 that amended provisions of Title VII, ADEA and the ADA.  The following is a brief summary of the main provisions of these laws.

Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, color, religion, sex or national origin.  It is important to understand that under this sort of legislation, all races can be victims of race discrimination, including whites, as well as both men and women being victims of sex discrimination.  Title VII’s prohibition of discrimination in hiring, firing, promotion, wages, job assignments, fringe benefits and other terms and conditions of employment.  Title VII also prohibits employment agencies from discriminating when they refer people to jobs, and it prohibits labor unions form discriminating with regard to their membership.  

Title VII set out a subsequent theory of discrimination, with two types of discrimination being laid out.  The most common type of the Title VII violation is intentional discrimination, otherwise known as “disparate treatment.”  The second type of discrimination under Title VII is “disparate” or adverse impact.  Unlike disparate treatment, adverse impact discrimination usually occurs when employers do not intend to exclude people of a particular race, national origin, gender or religion, but they engage in practices that have the effect of doing so.    

Age Discrimination in Employment Act of 1967

The Age Discrimination in Employment Act (ADEA) of 1967, as amended, prohibits discrimination on the basis of age in employment practices against persons who are age 40 and older.  Under the ADEA, employers can give physical examinations relating to minimum standards for employment as long as the standards are reasonably necessary for the specific work to be performed, are uniform, and are equally applied to all applicants for a particular job category, regardless of the applicant’s age.  If examinations are required for older employees so frequently that they are unreasonable considering the job requirements, then the practice is discriminatory. 

The extension of additional benefits, such as increased severance pay, to older employees within the protected group may be lawful if an employer has a reasonable basis to conclude that those additional benefits will counteract problems related to age discrimination.  The extension of additional benefits may not be used as a means to accomplish practices otherwise prohibited by the act.

Americans with Disabilities Act of 1990

Title I of the Americans with Disabilities Act of 1990 (ADA) prohibits employers form discriminating against qualified individuals with disabilities in job application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions and privileges of employment.  The purpose of the act is to help remove the barriers preventing qualified individuals with disabilities from enjoying the same employment opportunities available to persons without disabilities.  The act does not however guarantee equal results, establish quotas, or require preferences favoring individuals with disabilities over those without.  

A disability is defined as a physical or mental impairment that substantially limits one or more of a person’s life activities.  These life activities include such things as walking, speaking, breathing, seeing, hearing, learning, or working.  The term disability also applies to someone who has a record of impairment, such as a history of cancer or alcoholism.  It also includes someone who is perceived to or regarded as having a disability, such as a person disfigured in an accident or someone with HIV/AIDS.  

In Title I of the ADA it states that an employer may not discriminate against a qualified person with a disability.  In order to understand what constitutes a qualified person the ADA has set a clear definition that is expanded on in the manual (See section on Disability discrimination).  A qualified person with a disability can be simply described as an individual with a disability who satisfies the requisite skill, experience, education and other job-related requirements of the position and who with or without reasonable accommodations, can perform the essential functions of the position.    

Rehabilitation Act of 1973

Under the Rehabilitation Act of 1973, as amended, and its regulations, any contract or subcontract in excess of $2,500 entered into by any federal agency is required to contain a clause providing that the employer will take affirmative action to employ and advance in employment qualified individuals with disabilities.  Employers covered by this act must attempt to reasonably accommodate a person with a disability.  This does not preclude giving a test, but it may affect how the results may be used.  If the results indicate that a person cannot physically perform a job, then the employer must determine if a reasonable accommodation is possible.

Equal Pay Act of 1963

The Equal Pay Act of 1963 (EPA) was enacted as an amendment to the Fair Labor Standards Act (FLSA).  The equal pay regulations prohibit an employer from discriminating against employees on the basis of sex by paying employees of one sex less than employees of the opposite sex for work performed under similar working conditions within an establishment on jobs that require equal skill, effort and responsibility.  It is equally important to note that men or women can be discriminated against according to wage, and that both are equally protected under the EPA.  

A wage differential is permitted to exist between men and women under the EPA if one of four justifications is shown to exist and not to comprise any aspect of sex in its decision:

· A bona fide seniority system

· A merit system

· A system which measures earning in terms of quantity or quality of production

· Any other factor other than sex

The EPA defines “Equal Work”, with jobs considered equal if they require equal skill, effort and responsibility, and if they are performed under similar working conditions.  In determining what constitutes equal work the Equal Employment Opportunity Commission have required not that jobs be identical, but only that they be substantially equal.  The “substantially equal” test permits the finding that two jobs are equal even though one job may involve more tasks than the other job, especially if there is unequal access to the additional tasks. 

The “Equal Skill” factor is measured in terms of job performance requirements and takes into consideration experience, training, education and ability.  The focus is on the position rather than the person; therefore, if a person possesses skills beyond those needed to perform the job adequately, these additional skills cannot be taken into consideration in assessing equality of skill.

The “Equal Effort” standard deals with the amount of physical or mental exertion used in performing a job.  It is important to note that equal effort may be found to exist in two jobs, one which requires physical exertion and the other which requires mental exertion.  It is the degree of the effort not the type of the effort that is measured.  

Equal responsibility focuses on the degree of accountability involved in performance of the job, with emphasis being placed on the importance of the job obligation.  The responsibility you may have in a given position may be the only factor needed in establishing jobs that are not equal.  

Civil Rights Act of 1991

The Purpose of the Civil Rights Act of 1991 was to amend the Civil Rights Act of 1964 and improve federal civil rights laws, to provide damages in cases of intentional or “disparate treatment” discrimination, and to clarify provisions regarding “disparate or adverse impact” actions.  The Act works to provide additional remedies to protect and to deter unlawful discrimination and harassment in employment.   

The act now contains a ban on the discriminatory use of test scores in connection with the selection or referral of applicants for employment or promotion.  Under this new ban it is unlawful for an employer to adjust the test scores, use different cutoff scores, or otherwise alter the results of employment related tests, on the basis of race, color, religion, sex, or national origin.  

The act reiterates that lawful affirmative action measures are not subject to challenge alleging discrimination against classes other than those measures are designed to benefit.  The Act reverses the Supreme Court decision in Ward Cove Packing CO., Inc.  v.  Atonio, stating that the complaining party has the initial burden of demonstrating the discriminatory impact of the practice, but it shifts the burden to the employer to show that the practice is required by business necessity. 

The Supreme Court held that (Price Waterhouse v.  Hopkins) that where an employee demonstrated that an employment decision was motivated in part by an unlawful discriminatory reason, the employer could avoid liability by demonstrating that the same decision would have been made even in the absence of the discriminatory reason.  These cases are known as “mixed motive” cases.  Mixed motive cases contend that discrimination is one of the motives for an employment decision, but a nondiscriminatory was also at play in the employment decisions.  The Civil Rights Act of 1991 reverses the Supreme Court decision.  It contends that a complaining party simply has to establish that an employment practice is unlawful by demonstrating that a characteristic protected by Title VII actually contributed to the employer’s decision, even though other factors may have also motivated the decision.  

Compensatory and punitive damages traditionally have been disallowed under Title VII.  The Civil Rights Act of 1991, by contrast, specifically provides that damages may be recovered in a Title VII action against a business that has engaged in intentional discrimination that is unlawful for reasons other than disparate impact.  These damages may be subject to limitations however.  

Immigration and Reform Act

Discrimination based on national origin is becoming an increasing problem in some areas of the country because of the Federal Immigration Reform and Control Act.  Studies have found an increase in refusals to hire applicants who may sound or look foreign, because employers do not want to chance hiring an illegal alien.  This form of discrimination violates both EEO and immigration reform laws.  Successful job applicants will need to fill out a form related to immigration reform, but only after they have become employees.  

State Law

Constitution of Montana -- Article II -- DECLARATION OF RIGHTS
 Individual dignity. The dignity of the human being is inviolable. No person shall be denied the equal protection of the laws. Neither the state nor any person, firm, corporation, or institution shall discriminate against any person in the exercise of his civil or political rights on account of race, color, sex, culture, social origin or condition, or political or religious ideas.

Montana Human Rights Act – MCA, Title 49

The Montana Human Rights Act prohibits discrimination in employment if it is based upon race, creed, national origin, color, sex (including pregnancy), religion, physical or mental disability, marital status, age, political ideas.  Under the Montana Human Rights Act (Title 49, MCA) the following practices are illegal:

· Employers discharge, refuse to hire or discriminate against a person with respect to compensation, benefits or other significant privileges that employment might entail.

· Labor organizations cannot deny membership or otherwise discriminate against any person or member included in the above classes.

· Employment agencies cannot fail or refuse to refer for a person’s employment.

· Employers cannot deny a reasonable maternity leave or refuse to reinstate an employee following the maternity leave.

· Under the Human Rights Act it is also illegal to retaliate against a person who has filled a complaint, participated in an investigation, or opposed discriminatory practices. 

Age discrimination in Montana applies to all ages, there is no statute that applies to only older persons.  Therefore, not hiring someone because they are too young looking is considered discrimination in the Montana.  Also different in this list of discriminatory classes is Political Ideas.  In Montana you cannot discriminate against public employees based upon political ideas or beliefs.  

(3) Compliance with 2-2-302 and 2-2-303, which prohibit nepotism in public agencies, may not be construed as a violation of this section.

Governmental Code of Fair Practices, 1975 – MCA, Title 49, Chapter 3

The Governmental Code of Fair Practices covers all public employers in the state.  It prohibits discrimination for all protected groups in employment, placement, education, counseling and training programs, licensing, and distribution of government funds.  Non‑discrimination provisions in all public contracts and public accommodation laws are covered under Chapter 3 of Title 49.

Montana Maternity Leave Act

The Montana Maternity Leave Act under the Montana Human Rights Act prohibits discrimination against any applicant or employee in hiring, firing, promotions, compensation, job assignments and other terms, based upon a temporary disability resulting from pregnancy, childbirth, or related medical condition.  An employer may not single out pregnancy related conditions to determine an employee’s ability to work.  

Under the Maternity Leave Act the following practices have been prohibited on the grounds of discrimination due to pregnancy: 

· terminate a woman's employment because of her pregnancy; 

· refuse to grant to the employee a reasonable leave of absence for such pregnancy; 
 

· deny to the employee who is disabled as a result of pregnancy any compensation to which she is entitled as a result of the accumulation of disability or leave benefits accrued pursuant to plans maintained by her employer, provided that the employer may require disability as a result of pregnancy to be verified by medical certification that the employee is not able to perform her employment duties; or 


· require that an employee take a mandatory maternity leave for an unreasonable length of time. 

The Maternity Leave Act does lay out some restriction on the employee for providing a department with reasonable notice of the expected date of leave.  An employee returning from maternity leave must also provide a department with reasonable notice of her intent to return to work.  Once notice of the intent to return to work is given, the employer must reinstate the employee as soon as is reasonably possible.  

Nepotism Statute

Nepotism defined. Nepotism is the bestowal of political patronage by reason of relationship rather than of merit.

Appointment of relative to office of trust or emolument unlawful -- exceptions -- publication of notice. It is unlawful for a person or member of any board, bureau, or commission or employee at the head of a department of this state or any political subdivision of this state to appoint to any position of trust or emolument any person related or connected by consanguinity within the fourth degree or by affinity within the second degree.
State of Montana Nondiscrimination-Equal Employment Opportunity Rules

It is the policy of the State of Montana that state government:

· is an equal opportunity employer;

· does not discriminate based upon race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation, or political beliefs; and

· implement and maintain an effective equal employment opportunity program which may include a written affirmative action plan.

It is the objective of this policy to establish minimum standards for the implementation of an equal employment opportunity program for all executive branch agencies, in compliance with relevant state and federal laws, regulations, and executive orders.

The State of Montana prohibition of discrimination based upon sexual orientation is an issue of fairness; all employees should be judged by their job performance and merit, not on unrelated factors.  

In addition to the Non-discrimination-Equal Employment Opportunity administrative rules, the following policy statements are added  to further clarify some of the protected classes identified in ARM 2.21.4002, Policy and Objectives:

EQUAL PAY

The State of Montana may not pay unequal compensation to men and women who perform jobs that require substantially equal skill, effort, and responsibility that are performed under similar working conditions.  Wage differentials are permitted on factors other than sex, for example, longevity, merit, and applicant or employee qualifications.

DISABILITY

The State of Montana does not discriminate against any applicant or employee in hiring, firing, promotions, compensation, job assignments and other terms, conditions, or privileges of employment due to physical or mental disability. 

The State of Montana provides reasonable accommodation to an otherwise qualified applicant or employee with a known disability that prevents the individual from participating in the application process, competing in the selection process, performing the essential functions of the job, and enjoying equal benefits and privileges of employment.  An accommodation that is not effective, creates undue hardship on a department, or endangers health or safety is not a reasonable accommodation.

Any otherwise qualified applicant for employment or employee with a disability who needs reasonable accommodation shall inform the department personnel officer, his or her immediate supervisor, or the department ADA coordinator of the nature of the disability and the accommodation requested.  Employees with access to such information must maintain the confidentiality of the information to the extent reasonably possible and may not release the information to anyone who does not have the right or need to know.

Some communicable diseases, for example, HIV/AIDS, are physical disabilities.  The State of Montana does not discriminate against any applicant for employment or employee based upon communicable disease unless required to do so by the reasonable demands of the position.  Prior to making any distinction based upon communicable disease, a department may evaluate:

· the duration of the risk;

· the nature and severity of the potential harm;

· the likelihood that the potential harm will occur; and

· the imminence of potential harm.

A department may evaluate these factors after obtaining the reasonable medical judgments of public health officials.

MATERNITY

The State of Montana may not discriminate against any applicant or employee in hiring, firing, promotions, compensation, job assignments and other terms, conditions or privileges of employment based upon a temporary disability resulting from pregnancy, childbirth, or related medical conditions.

The State of Montana may not terminate any employee due to pregnancy or childbirth.

The State of Montana shall grant a request by an employee for a reasonable leave of absence for maternity, pregnancy, childbirth, or related medical conditions.  The State of Montana recognizes six calendar weeks as a reasonable period of recovery from the temporary disability due to childbirth.  The State of Montana shall administer maternity leave in accordance with Montana’s Disability and Maternity Policy, ARM 2.21.901, et seq., and the Family and Medical Leave Act (FMLA).

The State of Montana may not require any employee to take a mandatory maternity leave for an unreasonable length of time.  If absenteeism due to pregnancy becomes excessive or if a pregnant employee is incapable of performing normal job duties, a department may require the employee to take maternity leave until the employee is capable of performing normal job duties on a regular basis.  Prior to requiring maternity leave, a department shall assess whether a department can make any reasonable accommodation that allows the pregnant employee to continue to work.

A department shall reinstate an employee who has taken a reasonable leave of absence for maternity to her original or an equivalent job with equivalent pay and accumulated seniority and other benefits.

An employee requiring maternity leave shall provide a department with reasonable notice of the expected date of leave and may be required to provide 30 days advance notice of the need to take FMLA leave.  An employee returning from maternity leave shall provide a department with reasonable notice of her intent to return to work.  When a department receives notice of intent to work, the department shall reinstate the employee as soon as reasonably possible.

RELIGION

The State of Montana shall make reasonable accommodation for religious beliefs or practices.  Any otherwise qualified applicant for employment or employee who requires reasonable accommodation may inform his or her immediate supervisor or the department EEO officer of the need for a religious accommodation.  An accommodation that creates an undue hardship on a department is not a reasonable accommodation.

All employees with access to such information shall maintain the confidentiality of the information to the extent reasonably possible and may not release the information to anyone who does not have the right or need to know.
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STATE OF MONTANA

Office of the Governor 

EXECUTIVE ORDER NO. 24-81

Executive Order Directing the Department of Administration to Implement and Maintain an Equal Employment Opportunity Program in State Government

   WHEREAS, equal opportunity in state government is a goal to which I am committed, and

   WHEREAS, discriminating barriers to employment in state government must be eliminated, and

   WHEREAS, an effective state equal employment opportunity program must be implemented and maintained.

NOW, WHEREOF, I, GEORGE TURMAN, by the authority vested in me as Governor of the State of Montana, pursuant to Article VI, Section 4, of the Constitution of the State of Mon​tana and Sections 2-7-103, 2-15-103, and 2-15-201, Montana Codes Annotated, do hereby order the Department of Administration as follows:

1. Implement and maintain an Equal Employment Opportunity Program for all state govern​ment employees. Specifically the Department shall provide such regulations, standards, and other guidelines as may be necessary to implement and maintain an effective equal employ​ment opportunity program throughout state government. The program objectives shall be to eliminate discrimination in personnel salaries and procedures, job structuring and classification, hiring, firing, promoting and training.

2. Monitor the Equal Employment Opportunity Program and submit a status report to me within 90 days of the end of each year.

This order is effective immediately.
GIVEN under my hand and the GREAT SEAL of the State of Montana this 13th day of Oc​tober in the year of our Lord One Thousand Nine Hundred Eight-One.
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ATTEST:

GEORGE TURMAN, Acting Governor
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JIM WALTERMIRE, Secretary of State

STATE OF MONTANA

OFFICE OF THE GOVERNOR

EXECUTIVE ORDER NO. 7-82


Executive Order Establishing a Policy Prohibiting Sexual Harassment and Directing Department of Administration to Promulgate Rules Implementing Policy.

Whereas, Article II, Section 4 of The Constitution of the State of Montana, provides as follows:

"Individual Dignity. The dignity of the human being is inviolable. No person shall be denied the equal protection of the laws. Neither the state nor any person, firm, corporation or institution shall discriminate against any person in the exercise of his civil or political rights on account of race, color, sex, culture, social origin or condition, or political or religious ideas," and

Whereas, employees of state government are entitled to work in an

environment free from discrimination, whether it is based on sex, race,

color, religion, national origin, marital status, political belief, age

or handicap; and

Whereas, sexual harassment undermines the integrity of the employment
relationship, lowers morale, interferes with productivity, and adversely
affects the careers of state employees; and
Whereas, sexual harassment is a prohibited personnel practice under
state and federal law; and
Whereas, deliberate or repeated unsolicited comments, gestures, or
physical contact of a sexual nature constitute sexual harassment; and

Whereas, state employment demands from each employee the highest standard of honesty and impartiality when carrying out the business of state government; and

Whereas, sexual harassment and other conduct which violates these

standards will not be condoned or tolerated; and

Whereas, I am committed to the elimination of sexual harassment in
the workplace;

NOW, THEREFORE, I TED SCHWINDEN, Governor of the State of Montana,
by virtue of the authority vested in me by Article VI, Section 4 of the
Constitution of the State of Montana and Section 2-15-103, MCA, do

hereby establish a state policy prohibiting sexual harassment as stated 

herein and hereby order the Department of Administration as follows:

1. To develop and promulgate rules prohibiting sexual harassment in all state departments and agencies; and

2. To submit the proposed rules to me for review by no later than September 15, 1982; and

3. To conduct training seminars in sexual harassment for state employees, addressing, but not limited to, its prevention and enforcement.



Given under my hand and the GREAT



SEAL of the State of Montana this



        6 th   day of August   


in the year of our LORD, One



Thousand Nine Hundred and Eight-Two.
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ATTEST:
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TED SCHWINDEN, GOVERNOR
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JIM WALTERMIRE, SECRETARY OF STATE


STATE OF MONTANA



                   EQUAL EMPLOYMENT OPPORTUNITY
It is the policy of the State of Montana that state government:  

· Is an equal employment opportunity employer; 

· Does not discriminate in employment based upon race, color, national origin, age, physical or mental
disability, marital status, religion, creed, sex, sexual orientation or political beliefs; and 

· Implements and maintains an effective equal employment opportunity program that may include a written affirmative action plan.  

Employees of the State of Montana have a right to work in an environment free from all forms of discrimination.  The 

State of Montana’s prohibition of discrimination includes discrimination in hiring, firing, promotions, compensation, job 

assignments, and other terms, conditions or privileges of employment.  The State of Montana may not retaliate or allow, 

condone, or encourage others to retaliate against any applicant, employee, or past employee for opposing unlawful 

discriminatory practices, filing a discrimination complaint and/or testifying or participating in any other manner in a 

discrimination proceeding. 

All employees with access to such information shall maintain the confidentiality of the information to the extent

reasonably possible and may not release the information to anyone who does not have the right or need to know. 

	Sexual harassment
	Disabilities

	The State of Montana prohibits sexual harassment of employees, customers, clients and any other persons.  There are two categories of sexual harassment:  

Quid pro quo: Sexual favors are sought in return for job benefits or opportunities. It includes being forced to resign (constructive discharge).  Examples: Sexual advances that are unwelcome. The loss or threatened loss of a job for failing to comply with a supervisor’s sexual demands.  This may include situations that began as mutual attractions, but later ceased to be reciprocal.  Employment benefits affected in exchange for sexual favors (may include situations where a third party is treated less favorably because others have agreed to sexual advances).  

Hostile working environment:  Unwelcome sexual conduct that unreasonably interferes with an employee’s job performance or creates an intimidating, hostile or offensive working environment. The key words are unwelcome, unreasonable, and intimidating, hostile or offensive.  Examples:  Displaying sexually suggestive objects, pictures, cartoons or posters.  Verbal abuse of a sexual nature, sexually oriented jokes, innuendoes, or obscenities.  Sexually suggestive letters, notes or invitations.  

Harassment not involving sexual activity or language is also discriminatory if it is sufficiently patterned or pervasive and directed at employees because of their sex. This is gender-based harassment.
	The State of Montana does not discriminate against any applicant or employee in hiring, firing, promotions, compensation, job assignments and other terms, privileges or conditions of employment due to physical or mental disability.

The State of Montana provides reasonable accommodation to an otherwise qualified applicant or employee with a known disability that prevents the individual from participating in the application process, competing in the selection process, performing the essential functions of the job, and enjoying equal benefits and privileges of employment.  An accommodation that is not effective, creates an undue hardship on a department, or endangers health or safety is not a reasonable accommodation.

Any otherwise qualified applicant for employment or employee with a disability who needs reasonable accommodation shall inform the department personnel officer, his or her immediate supervisor or the department ADA coordinator of the nature of the disability and the accommodation requested. 

Some communicable diseases, for example, HIV/AIDS, are physical disabilities.  The State of Montana does not discriminate against any applicant for employment or employee based upon communicable disease unless required to do so by the reasonable demands of the position.  

	OTHER HARASSMENT
	Maternity

	The State of Montana’s policy is to provide employees with a work environment free of these forms of harassment. Harassment of employees, clients, customers, and any other persons doing business with state government because of a person’s race, color, national origin, age, physical or mental disability, marital status, religion, creed, sexual orientation or political beliefs is prohibited.  

Examples of other prohibited harassment include, but are not limited to:  Coercion of employees, clients, or customers in the participation or non-participation in religious activities; or ethnic slurs, repeated jokes, innuendoes, or other verbal or physical conduct because of a person’s nationality, race, color, age, physical or mental disability, marital status, religion, creed, sexual orientation or political beliefs if these actions create an intimidating, hostile or offensive working environment.
	The State of Montana may not discriminate against any applicant or employee in hiring, firing, promotions, compensation, job assignments and other terms, conditions or privileges of employment based upon a temporary disability resulting from pregnancy, childbirth, or related medical conditions.  

The State of Montana may not terminate any employee due to pregnancy or childbirth.  The State of Montana shall grant a request by an employee for a reasonable leave of absence for pregnancy, childbirth or related medical conditions.  The State of Montana recognizes six (6) calendar weeks as a reasonable period of recovery from the temporary disability due to childbirth.

	
	

	
	

	EQUAL PAY
	RELIGION

	The State of Montana may not pay unequal compensation to men and women who perform jobs that require substantially equivalent skill, effort, and responsibility that are performed under similar working conditions.  Wage differentials are permitted on factors other than sex, for example, longevity, merit, and applicant or employee qualifications. 
	The State of Montana shall make reasonable accommodation for religious beliefs or practices.  Any otherwise qualified applicant for employment or employee who requires reasonable accommodation may inform his or her immediate supervisor or the department EEO officer of the need for a religious accommodation.  An accommodation that creates an undue hardship on a department is not a reasonable accommodation.


If you are considering reporting a complaint, you can:

· Use your department’s complaint resolution procedure.

· File a complaint with the Human Rights Bureau, Department of Labor and Industry (PO Box 1728, Helena, MT 59624-1728, phone 1-800-542-0807).  Complaints with the Human Rights Bureau will be accepted within 180 days of the act, or an extended 120 days if you are using an internal complaint procedure.

If you are not personally a victim of discrimination, but observe actions against other employees that you believe to be

discrimination, you are encouraged to bring it to the attention of your EEO Officer or ADA Coordinator.


STATE OF MONTANA

NONDISCRIMINATION-EQUAL EMPLOYMENT OPPORTUNITY

COMPLAINT RESOLUTION PROCEDURE

The State of Montana is an equal employment opportunity employer and prohibits discrimination based on race, color, national origin, age, physical or mental disability, marital status, religion, creed, sex, sexual orientation or political beliefs unless based on a bona fide occupational qualification (BFOQ). The State also prohibits discrimination in providing services, activities and programs unless providing a reasonable accommodation or reasonable modification would cause an undue hardship.

The State of Montana is committed to resolving complaints of discrimination in a fair and timely manner.  The complaint resolution procedure is a dispute resolution process used when an applicant, client, customer or employee alleges that discrimination has taken place. Management must investigate when reports are received.  Complaints concerning disability discrimination are submitted to the agency Americans with Disabilities Act (ADA) Coordinator.  All other complaints are submitted to the agency Equal Employment Opportunity (EEO) Officer.   This complaint resolution procedure may not cover members of a collective bargaining unit unless it is stipulated in the bargaining agreement.

Complainant's Responsibility:


Any applicant, client, customer, or employee who believes he or she or another person has been subjected to a discrimination of the equal employment opportunity policy is encouraged to report the incident(s) or action(s) to management as soon as possible after the alleged discrimination occurs. Early reporting is encouraged, because management's ability to investigate and act on reports dimin​ishes with time. 

Management's Responsibility
(1) Any supervisor who receives a report of an alleged discrimination shall immediately notify the agency EEO Officer or ADA Coordinator.

(2) Upon receipt of a report alleging discrimination, including sexual harassment, the agency shall take all appropriate steps to prevent the alleged conduct from continuing pending completion of the investigation.  The agency will determine the steps to be taken by balancing the rights of the alleged victim, including the severity of the alleged conduct, and the rights of the alleged harasser.

(3) The EEO Officer or ADA Coordinator shall initiate an investigation or select another appropri​ate management representative to initiate the investigation no later than 10 working days after receiving notice of the alleged discrimination. The investigation shall include verification of the report, a recommended course of action, and written documentation of the investigation.   The investigator shall submit the results of the investigation to department or agency personnel officer.  The factual report shall remain confidential and may not be disseminated except to persons having a need or right to know which outweighs the privacy rights of the persons involved.

(4) Within 5 working days of receiving the investigator’s factual report, the agency will, in writing, inform the complainant, any employees directly involved, their immediate supervisors, and the EEO Officer or ADA Coordinator of the results of the investigation and the agency's decision.  

(5) If the investigation establishes that there is insufficient evidence to find that illegal discrimination occurred, the agency will inform all parties involved that no action will be taken.  If the investigation establishes that discrimination occurred, the agency will take appropriate action, including, but not limited to, disciplinary measures pursuant to the agency’s disciplinary policy, which may include termination.   The agency will, in writing, inform the complainant only that an action was taken, not the details of the action.

(6) Neither the agency management nor any employee will retaliate against any employee for filing a discrimination complaint or for participating in any way in a complaint procedure.



OTHER COMPLAINT FILING OPTION  (1) An applicant, client, customer, or employee may concurrently file a complaint of unlawful discrimination with the Human Rights Bureau (PO Box 1728, Helena, MT 59624-1728, phone 1-800-542-0807.)  The complaint must be filed either:


(a)
within 180 days of the alleged incident; or

(b) if the employee initiates action to resolve the alleged discrimination in accordance with this procedure or contract grievance procedure, within 300 days of the alleged incident. 


Effective Investigation Process and  

Preventative and Corrective Measures for Harassment 

Note that part of this information is from the EEOC’s Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors at http://www.eeoc.gov/docs/harassment-facts.html or EEOC’s home page at www.eeoc.gov. 
An employer should set up a mechanism for a prompt, thorough and impartial investigation into alleged harassment. As soon as management learns about alleged harassment, it should determine whether a detailed fact-finding investigation is necessary.  For example, if the alleged harasser does not deny the accusation, there would be no need to interview witnesses, and the employer could immediately determine appropriate corrective action.  

If a fact-finding investigation is necessary, it should be launched immediately.  The amount of time that it will take to complete the investigation will depend on the particular circumstances.  If, for example, multiple individuals were allegedly harassed, then it will take longer to interview the parties and witnesses.  Again, NOTE that the department’s EEO Officer coordinates all investigations.  

It may be necessary to undertake intermediate measures before completing the investigation to ensure that further harassment does not occur.  Examples of such measures are making scheduling changes so as to avoid contact between the parties; transferring the alleged harasser; or placing the alleged harasser on no-disciplinary leave with pay pending the conclusion of the investigation.  The complainant should not be involuntarily transferred or otherwise burdened, since such measures could constitute unlawful retaliation.

You should ensure that the individual who conducts the investigation will objectively gather and consider the relevant facts.  The alleged harasser should not have supervisory authority over the individual who conducts the investigation and should not have any direct or indirect control over the investigation.  Whoever conducts the investigation should be well trained in the skills that are required for interviewing witnesses and evaluating credibility.

Ensure confidentiality to the extent possible.

An employer should make it clear to employees that it will protect the confidentiality of harassment allegations to the extent possible.  You cannot guarantee complete confidentiality, since it cannot conduct an effective investigation without revealing certain information to the alleged harasser and potential witnesses.  However, information about the allegation of harassment should be shared only with those who need to know about it.  Records relating to harassment complaints should be kept confidential on the same basis.

A conflict between an employee’s desire for confidentiality and the employer’s duty to investigate may arise if an employee informs a supervisor about alleged harassment, but asks him or her to keep the matter confidential and take no action.  In action by the supervisor in such circumstances could lead to employer liability.  While it may seem reasonable to let the employee determine whether to pursue a complaint, you must discharge your duty to prevent and correct harassment.  One mechanism to help avoid such conflicts would be for your department to set up an informational phone line that employees could use to discuss questions or concerns about harassment on an anonymous basis.

Protect against retaliation.

An employer should make clear that it will not tolerate adverse treatment of employees because they report harassment or provide information related to such complaints.  An anti-harassment policy and complaint procedure will not be effective without such assurance.

Management should undertake whatever measures are necessary to ensure that retaliation does not occur.  For example, when management investigates a complaint of harassment, the official who interviews the parties and witnesses should remind these individuals about the prohibition against retaliation.  Management also should scrutinize employment decisions affecting the complainant and witnesses during and after the investigation to ensure that such decisions are based on retaliatory motives.

Questions to Ask Parties and Witnesses

When detailed fact-find is necessary, the investigator should interview the complainant, the alleged harasser, and third parties who could reasonably be expected to have relevant information.  Information relating to the personal lives of the parties outside the workplace would be relevant only in unusual circumstances.  When interviewing the parties and witnesses, the investigator should refrain from offering his or her opinion.

The following are examples of questions that may be appropriate to ask the parties and potential witnesses.  Any actual investigation must be tailored to the particular facts.

Questions to Ask the Complainant

When asking questions, be objective—don’t make assumptions.  Also, questions should be asked in a non-threatening manner and complainant should be assured that the allegations will be treated seriously.  Questions should be open-ended and non-leading.

· Who, what, when where and how:  Who committed the alleged harassment? What exactly occurred or was said?  When did it occur and is it still ongoing?  Where did it occur?  Get details.  Pin down times, places, and events as precisely as possible. How did it affect you?

· How did you react?  What response did you make when the incident(s) occurred or afterwards?

· How did the harassment affect you?  Has you job been affected in any way”

· Are there any persons who have relevant information?  Was anyone present when the alleged harassment occurred?  Did you tell anyone about it?  Did anyone see you immediately after episodes of alleged harassment?

· Did the person who harassed you harass anyone else?  Do you know whether anyone complained about harassment by that person?  

· Are there any notes, physical evidence, or other documentation regarding the incident(s)?

· How would you like to see the situation resolved?

Although you cannot commit at this point to a particular solution, find out what relief the complainant wants.

· Do you know of any other relevant information?

Questions to Ask the Alleged Harasser:

· What is your response to the allegations?

· If the harasser claims that the allegations are false, ask why the complainant might lie.

· Are there any persons who have relevant information?

· Are there any notes, physical evidence, or other documentation regarding the incident(s)?

· Do you know of any other relevant information?

Questions to Ask Third Parties:

· What did you see or hear?  When did this occur?  Describe the alleged harasser’s behavior toward the complainant and toward others in the workplace.

· What did the complainant tell you?  When did s/he tell you this?

· Do you know of any other relevant information?

· Are there other persons who have relevant information?

Make credibility determinations.

Often there are no witnesses to actual conduct, and so making a credibility determination is often the crux of the case.  Does the victim have reason to lie?  Is the victim’s account sufficiently detailed and internally consistent?  How about the alleged harasser’s account?  Did co-workers notice a change in her/his behavior toward the supervisor?  Did they see a change in the supervisor’s treatment of the victim?

· Inherent plausibility:  Is the testimony believable on its face?  Does it make sense?

· Demeanor:  Did the person seem to be telling the truth or lying?
· Motive to falsify:  Did the person have a reason to lie?
· Corroboration:  Is there witness testimony (such as testimony by eye-witnesses, people who saw the person soon after the alleged incidents, or people who discussed the incidents with him or her at around the time that they occurred) or physical evidence Such as written documentation) that corroborates the party’s testimony?
· Past record:  Did the alleged harasser have a history of similar behavior in the past?
None of the above factors are determinative as to credibility.  For example, the fact that there are no eye-witnesses to the alleged harassment by no means necessarily defeats the complainant’s credibility, since harassment often occurs behind closed doors.  Furthermore, the fact that the alleged harasser engaged in similar behavior in the past does not necessarily mean that s/he did so again.

Ensure that retaliation does not occur.

Inform the complainant and witnesses that you will ensure that they won’t suffer retaliation, and notify the alleged harasser that retaliation is unlawful.

Note that retaliation can be overt or subtle such as increased workload, not recommending person for promotion, reduced performance evaluation, inequitable assignments. 

Reaching a Determination

Once all of the evidence is in, interviews are finalized, and credibility issues are resolved, management should make a determination as to whether harassment occurred.  That determination could be made by the investigator, or by a management official who reviews the investigator’s determination.

In some circumstances, it may be difficult for management to reach a termination because of direct contradictions between the parties and a lack of documentary or eye-witness corroboration.  In such cases, a credibility assessment may for the basis for a determination set forth above.

If no determination can be made because the evidence is inconclusive, you should still undertake further preventive measures, such as training and monitoring.

Taking Immediate and Appropriate Corrective Action

An employer should make clear that it will undertake immediate and appropriate corrective action, including discipline, whenever it determines that harassment has occurred in violation of the State‘s policy.  Management should inform both parties about these measures.

Remedial measures should be designed to stop the harassment, correct its effects on the employee, and ensure that the harassment does not recur.  These remedial measures need not be those that the employee requests or prefers, as long as they are effective.  

In determining disciplinary measures, management should keep in mind that the employer could be found liable if the harassment does not stop.  At the same time, management may have concerns that overly punitive measures may subject the employer to claims such as wrongful discharge, and may simply be inappropriate.

To balance the competing concerns, disciplinary measures should be proportional to the seriousness of the offense.  If the harassment was minor, such as a small number of “off-colored” remarks by an individual with no prior history of similar misconduct, then counseling and an oral warning might be all that is necessary.  On the other hand, if the harassment was severe or persistent, then suspension or discharge may be appropriate.

Remedial measures should not adversely affect the complainant.  Thus, for example, if it is necessary to separate the parties, then the harasser should be transferred (unless the complainant prefers otherwise).  Remedial responses that penalize the complainant could constitute unlawful retaliation and are not effective in correcting the harassment.

Remedial measure also should correct the effect of the harassment.  Such measures should be designed to put the employee in a position s/he would have been in had the misconduct not occurred.

Examples of Measures to Stop the Harassment and Ensure that is Does Not Recur:

· oral or written warning or reprimand;

· transfer or reassignment;

· demotion;

· reduction of wages;

· suspension;

· discharge;

· training or counseling of harasser to ensure that s\he understands why his or her conduct violated the State’s non-discrimination policy; and

· monitoring of harasser to ensure that harassment stops.

Examples of Measures to Correct the Effects of the Harassment:

· restoration of leave taken because of the harassment;

· remove any negative evaluations(s) in employee’s personnel file that arose from the harassment;

· reinstatement;

· apology by the harasser; 

· monitoring treatment of employee to ensure that s/he is not subjected to retaliation by the harasser or others in the work place because of the complaint; and

· correction of any other harm caused by the harassment(compensation for losses).

Other Preventive and Corrective Measures:

An employer’s responsibility to exercise reasonable care to prevent and correct harassment is not limited to implementing an anti-discrimination policy and complaint procedure.  As the Supreme Court state, “the employment has a greater opportunity to guard against misconduct by supervisors than by common workers; employers have a greater opportunity and incentive to screen them, train the monitor their performance. Faragher, 118S.Ct. at 2291.

An employer’s duty to exercise due care includes instructing all of its supervisors and mangers to address or report to appropriate officials (department EEO Officer) complaints of harassment regardless of whether they are officially designated to take complaints and regardless of whether a complaint was framed in a way that conforms to the organization’s particular complaint procedures.  For example, if an employee files an EEOC or Montana Human Rights charge alleging unlawful harassment, you should launch an internal investigation even if the employee did not complain to management through its internal complaint process. 

Furthermore, due care requires management to correct harassment regardless of whether an employee files an internal complaint, if conduct is clearly unwelcome.  For example, if there are areas in the workplace with graffiti containing racial or sexual epithets, management should eliminate the graffiti and not wait for an internal complaint.

An employer should ensure that its supervisors and managers understand their responsibilities under the Nondiscrimination-EEO Rules and Complaint Resolution Procedures (http://www.discoveringmontana.com/doa/spd/css/resources/policies.asp).  Periodic training of those individuals can help achieve that result.  Such training should explain the types of conduct that violate the State’s policy; the seriousness of the policy; the responsibilities of supervisors and managers when they learn of alleged harassment; and the prohibition against retaliation. The Professional Development Center (http://www.discoveringmontana.com/doa/spd/css/training/pdc/default.asp) has courses each quarter on preventing harassment.

An employer should keep track of its supervisors’ and managers’ conduct to make sure that they carry out their responsibilities under the State’s anti-harassment program.  For example, you could include such compliance in formal evaluations.

Reasonable preventive measures include screening applicants for supervisory jobs to see if any have a record of engaging in harassment.  If so, it may be necessary for you to reject a candidate on that basis or to take additional steps to prevent harassment by that individual.

Finally, it is advisable for you to keep records of all complaints of harassment.  Without such records, the employer could be unaware of a pattern of harassment by the same individual.  Such a pattern would be relevant to credibility assessments and disciplinary measures.

The U.S. Equal Employment Opportunity Commission 
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1. Subject: Policy Guidance on Employer Liability under Title VII for Sexual Favoritism.

2. Purpose: This policy document is intended to provide guidance on the extent to which an employer should be held liable for discriminating against individuals who are qualified for but are denied an employment opportunity or benefit, where the individual who is granted the opportunity or benefit received it because that person submitted to sexual advances or requests.

3. Effective Date: On receipt.

4. Expiration Date: As an exception to EEOC Order 205.001, Appendix B, Attachment 4, § a(5), this Notice will remain in effect until rescinded or superseded.

5. Originator: Title VII/EPA Division, Office of Legal Counsel.

6. Instructions: File after Section 615 of Volume II of the Compliance Manual (Harassment).

7. Subject Matter:

Background

The Commission and the courts have declared that sexual harassment violates Section 703 of Title VII. Meritor Savings Bank v. Vinson, 477 U.S. 57, 64, 40 EPD ¶ 31,159 (1986); EEOC's Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.11(a). EEOC's Guidelines define two kinds of sexual harassment: "quid pro quo," in which "submission to or rejection of [unwelcome sexual] conduct by an individual is used as the basis for employment decisions affecting such individual," and "hostile environment," in which unwelcome sexual conduct "unreasonably interfer[es] with an individual's job performance" or creates an "intimidating, hostile or offensive working environment." 29 C.F.R. §§ 1604.11(a)(2) and (3).

Subsection (g) of EEOC's Guidelines provides:

where employment opportunities or benefits are granted because of an individual's submission to the employer's sexual advances or requests for sexual favors, the employer may be held liable for unlawful sex discrimination against other persons who were qualified for but were denied that employment opportunity or benefit.

As discussed below, sexual favoritism in the workplace which adversely affects the employment opportunities of third parties may take the form of implicit "quid pro quo" harassment and/or "hostile work environment" harassment.

Discussion

A. Isolated Instances of Favoritism Towards a "Paramour" Not Prohibited

Not all types of sexual favoritism violate Title VII.1 It is the Commission's position that Title VII does not prohibit isolated instances of preferential treatment based upon consensual romantic relationships. An isolated instance of favoritism toward a "paramour" (or a spouse, or a friend) may be unfair, but it does not discriminate against women or men in violation of Title VII, since both are disadvantaged for reasons other than their genders.2 A female charging party who is denied an employment benefit because of such sexual favoritism would not have been treated more favorably had she been a man nor, conversely, was she treated less favorably because she was a woman. See Miller v. Aluminum Co. of America, 679 F. Supp. 495, 47 EPD ¶ 38,112 (W.D. Pa.), aff'd mem., 856 F.2d 184 (3d Cir. 1988);3 DeCintio v. Westchester County Medical Center, 807 F.2d 304, 42 EPD ¶ 36,785 (2d Cir. 1986), cert. denied, 108 S.Ct. 89, 44 EPD ¶ 37,425 (1987).4 But see King. v. Palmer, 778 F.2d 878, 39 EPD ¶ 35,808, reh'g denied, 39 EPD ¶ 36,036 (D.C. Cir. 1985).5
B. Favoritism Based Upon Coerced Sexual Conduct May Constitute Quid Pro Quo Harassment

If a female employee6 is coerced into submitting to unwelcome sexual advances in return for a job benefit, other female employees who were qualified for but were denied the benefit may be able to establish that sex was generally made a condition for receiving the benefit.7 Thus; in order for a woman to have obtained the job benefit at issue, it would have been necessary to grant sexual favors, a condition that would not have been imposed on men. This is substantially the same as a traditional sexual harassment charge alleging that sexual favors were implicitly demanded as a "quid pro quo" in return for job benefits.8   For example, in Toscano v. Nimmo, 570 F. Supp. 1197, 1199-1201, 32 EPD ¶ 33,848 (D. Del. 1983), the court found a violation of Title VII based on the fact that the granting of sexual favors was a condition for promotion. Although the individual who was granted preferential treatment was engaged in a consensual affair with her supervisor, there was evidence that the supervisor made telephone calls to proposition several female employees at home, phoned employees at work to describe his supposed sexual encounters with female employees under his supervision, and engaged in suggestive behavior at work.9
Many times, a third party female will not be able to establish that sex was generally made a condition for the benefit in question. For example, a supervisor may have been interested in only one woman and, thus, have coerced only her. Nevertheless, in such a case, both women and men who were qualified for but were denied the benefit would have standing to challenge the favoritism on the basis that they were injured as a result of the discrimination leveled against the woman who was coerced. See EEOC amicus brief (filed Sept. 30, 1988) in Clayton v. White Hall School District, 875 F.2d 676, 50 EPD ¶ 39,048 (8th Cir. 1989), in which the Commission argued that a white employee had standing under Title VII to challenge her employer's decision to deny her an employment benefit pursuant to an employment policy which it allegedly enforced for the purpose of denying the same benefit to a black employee; although the plaintiff was not the object of racial discrimination, she was injured as a result of the race discrimination practiced against the black employee.10 See also DeCintio v. Westchester County Medical Center, 807 F.2d at 307-08 (by implication) (male plaintiffs' claims of favoritism rejected not because of lack of standing but because the woman who received the favorable treatment was not coerced into submitting to sexual advances); EEOC v. T.I.M.E.-D.C. Freight, Inc., 659 F.2d 690 n.2, 27 EPD ¶ 32,202 (5th Cir. 1981) (white plaintiffs could challenge discrimination against blacks provided that they could establish a personal injury); Allen v. American Home Foods, Inc., 644 F. Supp. 1553, 42 EPD ¶ 36,911 (N.D. Ind. 1986) (males who lost their jobs due to their employer's discrimination against female co-workers suffered an injury as a result of the discrimination, and therefore had standing to sue under Title VII).

C. Widespread Favoritism May Constitute Hostile Environment Harassment

If favoritism based upon the granting of sexual favors is widespread in a workplace, both male and female colleagues who do not welcome this conduct can establish a hostile work environment in violation of Title VII regardless of whether any objectionable conduct is directed at them and regardless of whether those who were granted favorable treatment willingly bestowed the sexual favors. In these circumstances, a message is implicitly conveyed that the managers view women as "sexual playthings," thereby creating an atmosphere that is demeaning to women. Both men and women who find this offensive can establish a violation if the conduct is "sufficiently severe or pervasive 'to alter the conditions of [their] employment and create an abusive working environment.'" Vinson, 477 U.S. at 67 [quoting Henson v. City of Dundee, 682 F.2d 897, 904, 29 EPD ¶ 32,993 (11th Cir. 1982)].11 An analogy can be made to a situation in which supervisors in an office regularly make racial, ethnic or sexual jokes. Even if the targets of the humor "play along" and in no way display that they object, co-workers of any race, national origin or sex can claim that this conduct, which communicates a bias against protected class members, creates a hostile work environment for them. See Rogers v. EEOC, 454 F.2d 234, 4 EPD ¶ 7597 (5th Cir. 1971), cert. denied, 406 U.S. 957, 4 EPD ¶ 7838 (1972) (discriminatory treatment of medical patients created hostile work environment for plaintiff employee); Commission Decision No. 71-969, CCH EEOC Decisions (1973) ¶ 6193 (supervisor's habitual use of racial epithet in referring to Black employees created discriminatory work environment for White Charging Party); Compliance Manual Volume II, Section 615.3(a)(3) Examples (1) and (2) (sexual harassment of females may create hostile work environment for other male and female employees).

Managers who engage in widespread sexual favoritism may also communicate a message that the way for women to get ahead in the workplace is by engaging in sexual conduct or that sexual solicitations are a prerequisite to their fair treatment.12 This can form the basis of an implicit "quid pro quo" harassment claim for female employees, as well as a hostile environment claim for both women and men who find this offensive.13
The case of Broderick v. Ruder, 685 F. Supp. 1269, 46 EPD ¶ 37,963 (D.D.C. 1988) illustrates how widespread sexual favoritism can be found to violate Title VII. In Broderick a staff attorney at the Securities and Exchange Commission alleged that two of her supervisors had engaged in sexual relationships with two secretaries who received promotions, cash awards, and other job benefits. Another of her supervisors allegedly promoted the career of a staff attorney with whom he socialized extensively and to whom he was noticeably attracted. In addition, there were isolated instances of sexual harassment directed at the plaintiff herself, including an incident in which her supervisor became drunk at an office party, untied the plaintiff's sweater, and kissed her. The court found that the conduct of these supervisors "created an atmosphere of hostile work environment" offensive to the plaintiff and several other witnesses. It further stated that the supervisors' conduct in bestowing preferential treatment upon those who submitted to their sexual advances undermined the plaintiff's motivation and work performance and deprived her and other female employees of promotions and job opportunities. Broderick, 685 F. Supp. at 1278. While the court in Broderick grounded its ruling on the hostile environment theory, it is the Commission's position that these facts could also support an implicit "quid pro quo" harassment claim since the managers, by their conduct, communicated a message to all female employees in the office that job benefits would be awarded to those who participated in sexual conduct. See also Spencer v. General Electric, 697 F. Supp. 204 (E.D. Va. 1988).14
Example 1 - Charging Party (CP) alleges that she lost a promotion for which she was qualified because the co-worker who obtained the promotion was engaged in a sexual relationship with their supervisor. EEOC's investigation discloses that the relationship at issue was consensual and that the supervisor had never subjected CP's co-worker or any other employees to unwelcome sexual advances. The Commission would find no violation of Title VII in these circumstances, because men and women were equally disadvantaged by the supervisor's conduct for reasons other than their genders.

Even if CP is genuinely offended by the supervisor's conduct, she has no Title VII claim.

Example 2 - Same as above, except the relationship at issue was not consensual. Instead, CP's supervisor regularly harassed the co-worker in front of other employees, demanded sexual favors as a condition for her promotion, and then audibly boasted about his "conquest." In these circumstances, CP may be able to establish a violation of Title VII by showing that in order to have obtained the promotion, it would have been necessary to grant sexual favors. In addition, she and other qualified men and women who were denied the promotion would have standing to challenge the favoritism on the basis that they were injured as a result of the discrimination levelled against their co-worker.

Example 3 - Same as Example 1, except CP's supervisor and other management personnel regularly solicited sexual favors from subordinate employees and offered job opportunities to those who complied. Some of those employees willingly consented to the sexual requests and in turn received promotions and awards. Others consented because they recognized that their opportunities for advancement would otherwise be limited. CP, who did not welcome this conduct, was not approached for sexual favors. However, she and other female and male coworkers may be able to establish that the conduct created a hostile work environment. She can also claim that by their conduct, the managers communicated to all female employees that they can obtain job benefits only by acquiescing in sexual conduct.

1/12/90                      Approved:     /s/

Date                                   Clarence Thomas

                                       Chairman



1 The material in § 615 of the Compliance Manual on subsection (g) of the Guidelines (at pp. 615-10 and 11) is superseded by this Policy Guidance. 

2 See Benzies v. Illinois Dept. of Mental Health, 810 F.2d 146, 148, 39 EPD ¶ 35,870 (7th Cir.), cert. denied, 107 S.Ct. 3231 (1987) (denial of promotion to woman is not violation if motivated by personal or political favoritism or a grudge); Bellissimo v. Westinghouse Electric Corp., 764 F.2d 175, 180, 37 EPD ¶ 35,315 (3d Cir. 1985), cert. denied, 475 U.S. 1035, 39 EPD ¶ 35,875 (1986) (discharge of female employee violates Title VII only if it is done on a basis that would not result in the discharge of a male employee)

3 The plaintiff in Miller alleged that her supervisor treated her less favorably than her co-worker because the supervisor knew that the co-worker was engaged in a romantic relationship with the plant manager. Miller, 679 F. Supp. at 500-01. The lower court held that in order to establish a Title VII claim, the plaintiff would have to show that her employer would have or did treat males differently. Id. at 501. Since the plaintiff's male co-workers shared with her the same disadvantage relative to the co-worker who was engaged in the affair with the manager, the plaintiff could not show that she was treated differently than males. Id. On appeal to the Third Circuit, the Commission filed an amicus brief supporting the ruling of the district court on the basis that favoritism toward a female employee because of a consensual romantic relationship with a male supervisor is not sex discrimination against other female employees within the meaning of Title VII. The Court of Appeals summarily affirmed.

4 In DeCintio, seven male respiratory therapists claimed that they were unlawfully disqualified for a promotion that went to a woman who was engaged in a romantic relationship with the department administrator. The court held that the department administrator's conduct, though unfair, did not violate Title VII. DeCintio, 807 F.2d at 308. The court reasoned that the prohibition of sex discrimination in Title VII refers to discrimination on the basis of one's sex, not on the basis of one's sexual affiliations; the therapists' claims were not cognizable under the Act since they were denied promotion because the administrator preferred his "paramour," rather than because of their status as males. Id. The court distinguished EEOC's Guidelines by stating that they address the granting of employment benefits because of an individual's "submission" to sexual advances or requests, and the word "submission" connotes a lack of consent. Since the department administrator did not force anyone to submit to sexual advances in order to win promotion, his conduct was not within the purview of the Guidelines. Id. at 307-08. Accord, Handley v. Phillips, 715 F. Supp. 657, 675 (M.D. Pa. 1989).

5 In King, the plaintiff claimed she had been denied a promotion that went to a less qualified co-worker who was engaged in an intimate relationship with the selecting official. Although the issue of whether Title VII applied to preferential treatment was not raised on appeal, the court stated that it agreed with the lower court's conclusion that the case was within the purview of Title VII. King, 778 F.2d at 880. The court ruled in favor of the plaintiff on the basis of its finding that her co-worker was promoted because of the sexual relationship. Id. at 882. In a concurring opinion to the decision denying a suggestion for rehearing en banc, it was emphasized that the issue of whether Title VII applied to the facts of the case was not raised on appeal or in the petition for rehearing. 39 EPD ¶ 36,036.

6 Although this Policy Guidance uses female pronouns to refer to individuals who are treated favorably because they engage in sexual conduct, it also covers situations in which men are granted favorable treatment based on sexual conduct.

7 The employer would also be liable for "quid pro quo" harassment with regard to the individual who was coerced into submitting to the advances.

8 See Section 1604.11(l) of EEOC's Guidelines on Sexual Harassment, which states that a violation will be found when submission to unwelcome sexual conduct is made "either explicitly or implicitly" a term or condition of an individual's employment.

9 See also DeCintio v. Westchester County Medical Center, 807 F.2d at 307, in which the court stated that the claim in Toscano was premised on the coercive nature of the employer's acts, and therefore that the case lent no support to the contention that a voluntary amorous involvement may form the basis of a Title VII claim.

10 In Clayton, the court ruled that the plaintiff did have standing, but it based that standing on her allegation of a hostile work environment. 875 F.2d at 679.

11 See EEOC's Policy Guidance on Current Issues of Sexual Harassment (10/25/88) at 13-18 for standards governing the determination of whether a work environment is "hostile". That Policy Guidance makes clear that the Commission will evaluate the totality of circumstances on a case-by-case basis, employing the objective perspective of a "reasonable person" in the context in which the challenged conduct took place. Some factors that could be considered in determining whether a hostile environment is established are the number of incidents of favoritism, the egregiousness of the incidents, and whether or not other employees in the office were made aware of the conduct.

12 See, e.g., Priest v. Rotary, 634 F. Supp. 571, 39 EPD ¶ 35,897 (N.D. Cal. 1986), in which the defendant gave preferential treatment to his consensual sexual partner and to those female employees who reacted favorably to his sexual advances and other conduct of a sexual nature, and he disadvantaged those employees, including the plaintiff, who reacted unfavorably to his conduct. The court found a violation of Title VII in part because the defendant's conduct implied that job benefits would be conditioned on an employee's good-natured endurance of his sexually-charged conduct or sexual advances. Id. at 581.

13 In Miller v. Aluminum Co. of America, 679 F. Supp. at 501- 502, the court rejected a claim that sexual favoritism based on a consensual relationship can create a hostile environment for others in the workplace. The court found that the favoritism itself did not violate Title VII since it was voluntary, and that "[h]ostile behavior that does not bespeak an unlawful motive cannot support a hostile work environment claim." Id. at 502. However, it is the Commission's position that had the sexual favoritism been widespread, the fact that it was exclusively voluntary and consensual would not have defeated a claim that it created a hostile work environment for other people in the workplace. As indicated above at n.11, the question of whether actions complained of are sufficiently widespread or egregious to constitute a hostile environment must be decided case-by-case.

14 In Spencer, the supervisor of an office engaged in virtually daily horseplay of a sexual nature with female subordinates. This behavior included sitting on their laps, touching them in an intimate manner, and making lewd comments. The subordinates joined in and generally found the horseplay funny and inoffensive. With the exception of one incident (which may have been time-barred and was not critical to the court's decision), none of the horseplay was directed at the plaintiff. The supervisor additionally engaged in consensual relations with at least two of his subordinates. The court found that the supervisor's conduct would have interfered with the work performance and would have seriously affected the psychological well-being of a reasonable employee, and on that basis it found a violation of Title VII. 697 F. Supp. at 218. Although Spencer did not involve sexual favoritism, the case supports the proposition that pervasive sexual conduct can create a hostile work environment for those who find it offensive even if he targets of the conduct welcome it and even if no sexual conduct is directed at the persons bringing the claim.



PRE-EMPLOYMENT INQUIRES - SUSPECT QUESTIONS

The following questions often come up during interviews.  Although many of the questions seem job-related, they all could lead to discrimination.  

1.
What is your maiden name?  The question may reveal marital status, ethnicity, or national origin.  You can’t apply it equally to men and women.

2.
What is your birthplace?  The answer may reveal race, ethnicity, or national origin.  There’s no job-related reason to know birthplace.

3.
What year did you get your high school diploma or GED?  The answer may reveal the applicant’s age.

4.
Are you a U.S. citizen?  The answer may indicate race or ethnicity.  Seek information on citizenship or work permits only after hire. 

5.
What is the name and relationship of a person to contact in case of an emergency?  This response may reveal marital status, sexual orientation, or national origin.  Get the information only after hire.

6.
Please describe your state of health.  The answer may reveal a disability.

7.

What foreign languages do you speak?  How did you acquire this language facility?  The second question may reveal national origin or race.

8.
Please list the date and circumstances of any arrests other than for traffic violations.  Information about arrests can adversely affect minorities who have higher arrest rates than whites.  Arrests don’t tell you if the applicant was ever convicted of a crime.

9.
Are you willing to submit to a polygraph examination?  Montana law prohibits the use of polygraph tests in employment decisions (39‑2‑304, MCA).

10.
Please list all paid work experience.  This ignores volunteer experience, which could adversely affect women.

11. What is the lowest salary you would accept?  Employers can’t pay below federal minimum wage nor ignore equal pay laws.  Women typically put down lower salary expectations than men.  

12. Do you own a car you can depend on to get to work?  The response may reveal disability, alcohol-related problems, or marital status.  Focus on the person’s ability to get to work on time.  

13.
Provide the names of three character references other than former employers or relatives.  The names may reveal ethnicity, national origin, political affiliations, or religious beliefs.

14.
Do you belong to the National Guard or reserve branch of the Armed Forces?  Montana law prohibits discriminating in employment based on membership in the "militia"  (10-1-603, MCA).

15.
List organizations you belong to.  The answer may reveal religious beliefs, political beliefs, or ethnic origin.

16.
Have you received workers' compensation for a previous injury or illness?  The answer may reveal a disability.

17.
What’s your spouse's occupation?  The answer reveals marital status.

18.
Do you own your home?  Rent?  The answer may reveal marital status or even ethnic origin.

19.
What is the date and type of military discharge you received?  This response may reveal disability.  The question should relate to veterans' employment preference.

20.
Are you willing to take a physical exam?  This may reveal a disability.  You can require physical exams, if appropriate, but only after offering the job.

21. Do you use drugs?  The answer may reveal disability, if the applicant uses prescription drugs.  Use the question only in relation to job safety.  

22. Do you use tobacco and alcoholic beverages during non-working hours?  Section 39-2-313, MCA, prohibits employers from discriminating against an applicant or employee who uses lawful substances in off hours.  This statute has a number of exceptions; review it carefully.  

23.
Are you a student?  The answer may reveal age.

24.
Are you willing to join a union?  This response may reveal religious beliefs.  Some religions forbid membership in such organizations.  

25.
List your dependents.  The response may reveal marital or familial status.

26.
What arrangements have you made for the care of your dependent children?  The answer may reveal marital or familial status.

27.
Please indicate if this company employs your spouse.  This answer reveals marital status.

TITLE 29--LABOR

CHAPTER XIV--EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

PART 1605—GUIDELINES ON DISCRIMINATION BECAUSE OF RELIGION
§1605.1 ‘‘Religious’’ nature of a practice or belief.

§1605.2 Reasonable accommodation without undue hardship as required by section 701(j) of title VII of the Civil Rights Act of 1964.

§1605.3 Selection practices.

APPENDIX A to §§ 1605.2 AND 1605.3—BACKGROUND INFORMATION

AUTHORITY: Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e et seq.

SOURCE: 45 FR 72612, Oct. 31, 1980, unless otherwise noted.

§ 1605.1 ‘‘Religious’’ nature of a practice or belief.  

In most cases whether or not a practice or belief is religious is not at issue.  However, in those cases in which the issue does exist, the Commission will define religious practices to include moral or ethical beliefs as to what is right and wrong which are sincerely held with the strength of traditional religious views. This standard was developed in United States v. Seeger, 380 U.S. 163 (1965) and Welsh v. United States, 398 U.S. 333 (1970). The Commission has consistently applied this standard in its decisions.1 The fact that no religious group espouses such beliefs or the fact that the religious group to

which the individual professes to belong may not accept such belief will  not determine whether the belief is a religious belief of the employee or prospective employee. The phrase ‘‘religious practice’’ as used in these Guidelines includes both religious observances and practices, as stated in section 701(j), 42 U.S.C. 2000e(j).

§ 1605.2 Reasonable accommodation without undue hardship as required by section 701(j) of title VII of the Civil Rights Act of 1964.

(a) Purpose of this section. This section clarifies the obligation imposed by title VII of the Civil Rights Act of 1964, as amended, (sections 701(j), 703 and 717) to accommodate the religious practices of employees and prospective employees. This section does not address other obligations under title VII not to discriminate on grounds of religion, nor other provisions of title VII.  This section is not intended to limit any additional obligations to accommodate religious practices which may exist pursuant to constitutional, or other statutory provisions; neither is it intended to provide guidance for statutes which require accommodation on bases other than religion such as section 503 of the Rehabilitation Act of 1973. The legal principles which have been developed with respect to discrimination prohibited by title VII on the bases of race, color, sex, and national origin also apply to religious discrimination in all circumstances other than where an accommodation is required.

(b) Duty to accommodate. 
(1) Section 701(j) makes it an unlawful employment practice under section 703(a)(1) for an employer to fail to reasonably accommodate the religious practices of an employee or prospective employee, unless the employer demonstrates that accommodation would result in undue hardship on the conduct of its business.2
(2) Section 701(j) in conjunction with section 703(c), imposes an obligation on a labor organization to reasonably accommodate the religious practices of an employee or prospective employee, unless the labor organization demonstrates that accommodation would result in undue hardship.

(3) Section 1605.2 is primarily directed to obligations of employers or labor organizations, which are the entities covered by title VII that will most often be required to make an accommodation.  However, the principles of § 1605.2 also apply when an accommodation can be required of other entities covered by title VII, such as employment agencies (section 703(b)) or joint labor-management committees controlling apprenticeship or other training or retraining (section 703(d)). (See, for example, § 1605.3(a) ‘‘Scheduling of Tests or Other Selection Procedures.’’)

(c) Reasonable accommodation. 

(1) After an employee or prospective employee notifies the employer or labor organization of his or her need for a religious accommodation, the employer or labor organization has an obligation to reasonably accommodate the individual’s religious practices. A refusal to accommodate is justified only when an employer or labor organization can demonstrate that an undue hardship would in fact result from each available alternative method of accommodation. A mere assumption that many more people, with the same religious practices as the person being accommodated, may also need accommodation is not evidence of undue hardship.

(2) When there is more than one method of accommodation available which would not cause undue hardship, the Commission will determine whether the accommodation offered is reasonable by examining:

(i) The alternatives for accommodation considered by the employer or labor organization; and

(ii) The alternatives for accommodation, if any, actually offered to the individual requiring accommodation.  Some alternatives for accommodating religious practices might disadvantage the individual with respect to his or her employment opportunities, such as compensation, terms, conditions, or privileges of employment. Therefore, when there is more than one means of  accommodation which would not cause  undue hardship, the employer or labor organization must offer the alternative which least disadvantages the individual with respect to his or her employment opportunities.

(d) Alternatives for accommodating religious practices. 

(1) Employees and prospective employees most frequently request an accommodation because their religious practices conflict with their work schedules. The following subsections are some means of accommodating the conflict between work schedules and religious practices which the Commission believes that employers and labor organizations should consider as part of the obligation to accommodate and which the Commission will consider in investigating a charge.  These are not intended to be all-inclusive.  There are often other alternatives which would reasonably accommodate an individual’s religious practices when they conflict with a work schedule. There are also employment practices besides work scheduling which may conflict with religious practices and cause an individual to request an accommodation. See, for example, the Commission’s finding number (3) from its Hearings on Religious Discrimination, in appendix A to §§ 1605.2 and 1605.3. The principles expressed in these Guidelines apply as well to such requests for accommodation. 

(i) Voluntary Substitutes and ‘‘Swaps’’.

Reasonable accommodation without undue hardship is generally possible where a voluntary substitute with substantially similar qualifications is available. One means of substitution is the voluntary swap. In a number of cases, the securing of a substitute has been left entirely up to the individual seeking the accommodation. The Commission believes that the obligation to accommodate requires that employers and labor organizations facilitate the securing of a voluntary substitute with substantially similar qualifications.  Some means of doing this which employers and labor organizations should consider are: to publicize policies regarding accommodation and voluntary substitution; to promote an atmosphere in which such substitutions are favorably regarded; to provide a central file, bulletin board or other means for matching voluntary substitutes with positions for which substitutes are needed.

(ii) Flexible Scheduling.
One means of providing reasonable accommodation for the religious practices of employees or prospective employees which employers and labor organizations should consider is the creation of a flexible work schedule for individuals requesting accommodation.

The following list is an example of areas in which flexibility might be introduced: flexible arrival and departure times; floating or optional holidays; flexible work breaks; use of lunch time in exchange for early departure; staggered work hours; and permitting an

employee to make up time lost due to the observance of religious practices.3
(iii) Lateral Transfer and Change of Job Assignments.

When an employee cannot be accommodated either as to his or her entire job or an assignment within the job, employers and labor organizations should consider whether or not it is possible to change the job assignment or give the employee a lateral transfer.

(2) Payment of Dues to a Labor Organization.

Some collective bargaining agreements include a provision that each employee must join the labor organization or pay the labor organization a sum equivalent to dues. When an employee’s religious practices to not permit compliance with such a provision, the labor organization should accommodate the employee by not requiring the employee to join the organization and by permitting him or her to donate a sum equivalent to dues to a charitable organization.

(e) Undue hardship. 

(1) Cost. An employer may assert undue hardship to justify a refusal to accommodate an employee’s need to be absent from his or her scheduled duty hours if the employer can demonstrate that the accommodation would require ‘‘more than a de minimis cost’’.4 The Commission will determine what constitutes ‘‘more than a de minimis cost’’ with due regard given to the identifiable cost in relation to the size and operating cost  of the employer, and the number of individuals who will in fact need a particular accommodation. In general, the Commission interprets this phrase as it was used in the Hardison decision to mean that costs similar to the regular payment of premium wages of substitutes, which was at issue in Hardison, would constitute undue hardship.  However, the Commission will presume that the infrequent payment of premium wages for a substitute or the payment of premium wages while a more permanent accommodation is being sought are costs which an employer can be required to bear as a means of providing a reasonable accommodation. Further, the Commission will presume that generally, the payment of administrative costs necessary for providing the accommodation will not constitute more than a de minimis cost. Administrative costs, for example, include those costs involved in rearranging schedules and recording substitutions for payroll purposes.

(2) Seniority Rights. Undue hardship would also be shown where a variance from a bona fide seniority system is necessary in order to accommodate an employee’s religious practices when doing so would deny another employee his or her job or shift preference guaranteed by that system. Hardison, supra, 432 U.S. at 80. Arrangements for voluntary substitutes and swaps (see paragraph (d)(1)(i) of this section) do not constitute an undue hardship to the extent the arrangements do not violate a bona fide seniority system. Nothing in the Statute or these Guidelines precludes an employer and a union from including arrangements for voluntary substitutes and swaps as part of a collective bargaining agreement.

§ 1605.3 Selection practices.

(a) Scheduling of tests or other selection procedures. 

When a test or other selection procedure is scheduled at a time when an employee or prospective employee cannot attend because of his or her religious practices, the user of the test should be aware that the principles enunciated in these guidelines apply and that it has an obligation to accommodate such employee or prospective

employee unless undue hardship would result.

(b) Inquiries which determine an applicant’s availability to work during an employer’s scheduled working hours. 

(1) The duty to accommodate pertains to prospective employees as well as current

employees. Consequently, an employer may not permit an applicant’s need for a religious accommodation to affect in any way its decision whether to hire the applicant unless it can demonstrate that it cannot reasonably accommodate the applicant’s religious practices without undue hardship.

(2) As a result of the oral and written testimony submitted at the Commission’s Hearings on Religious Discrimination, discussions with representatives of organizations interested in the issue of religious discrimination, and the comments received from the public on these Guidelines as proposed, the Commission has concluded that the use of pre-selection inquiries which determine an applicant’s availability has an exclusionary effect on the employment opportunities of persons with certain religious practices. The use of such inquiries will, therefore, be considered to violate title VII unless the employer can show that it:

(i) Did not have an exclusionary effect on its employees or prospective employees needing an accommodation for the same religious practices; or

(ii) Was otherwise justified by business necessity. Employers who believe they have a legitimate interest in knowing the availability of their applicants prior to selection must consider procedures which would serve this interest and which would have a lesser exclusionary effect on persons whose religious practices need accommodation. An example of such a procedure is for the employer to state the normal work hours for the job and, after making it clear to the applicant that he or she is not required to indicate the need for any absences for religious practices during the scheduled work hours, ask the applicant whether he or she is otherwise available to work those hours. Then, after a position is offered, but before the applicant is hired, the employer can inquire into the need for a religious accommodation and determine, according to the principles of these Guidelines, whether an accommodation is possible. This type of inquiry would provide an employer with information concerning the availability of most of its applicants, while deferring until after a position is offered the identification of the usually small number of applicants who require an accommodation.

(3) The Commission will infer that the need for an accommodation discriminatorily influenced a decision to reject an applicant when: 

(i) prior to an offer of employment the employer makes an inquiry into an applicant’s availability without having a business necessity justification; and 

(ii) after the employer has determined the applicant’s need for an accommodation, the employer rejects a qualified applicant. 

The burden is then on the employer to demonstrate that factors other than the need for an accommodation were the reason for rejecting the qualified applicant, or that a reasonable accommodation without undue hardship was not possible.

APPENDIX A TO §§ 1605.2 AND 1605.3—BACKGROUND INFORMATION

In 1966, the Commission adopted guidelines on religious discrimination which stated that an employer had an obligation to accommodate the religious practices of its employees or prospective employees unless to do so would create a ‘‘serious inconvenience to the conduct of the business’’. 29 CFR 1605.1(a)(2), 31 FR 3870 (1966).

In 1967, the Commission revised these guidelines to state that an employer had an obligation to reasonably accommodate the religious practices of its employees or prospective employees, unless the employer could prove that to do so would create an ‘‘undue hardship’’. 29 CFR 1605.1(b)(c), 32 FR 10298.

In 1972, Congress amended title VII to incorporate the obligation to accommodate expressed in the Commission’s 1967 Guidelines by adding section 701(j).

In 1977, the United States Supreme Court issued its decision in the case of Trans World

Airlines, Inc. v. Hardison, 432 U.S. 63 (1977). Hardison was brought under section 703(a)(1) because it involved facts occurring before the enactment of section 701(j). The Court applied the Commission’s 1967 Guidelines, but indicated that the result would be the same under section 701(j). It stated that Trans World Airlines had made reasonable efforts to accommodate the religious needs of its employee, Hardison. The Court held that to require Trans World Airlines to make further attempts at accommodations—by unilaterally violating a seniority provision of the collective bargaining agreement, paying premium wages on a regular basis to another employee to replace Hardison, or creating a serious shortage of necessary employees in another department in order to replace Hardison—would create an undue hardship on the conduct of Trans World Airlines’ business, and would therefore, exceed the duty to accommodate Hardison.

In 1978, the Commission conducted public hearings on religious discrimination in New

York City, Milwaukee, and Los Angeles in order to respond to the concerns raised by

Hardison. Approximately 150 witnesses testified or submitted written statements.5 The

witnesses included employers, employees, representatives of religious and labor organizations and representatives of Federal, State and local governments.

The Commission found from the hearings that:

(1) There is widespread confusion concerning the extent of accommodation under the Hardison decision.

(2) The religious practices of some individuals and some groups of individuals are not being accommodated.
(3) Some of those practices which are not being accommodated are:

· Observance of a Sabbath or religious holidays;

· Need for prayer break during working hours;

· Practice of following certain dietary requirements;

· Practice of not working during a mourning period for a deceased relative;

· Prohibition against medical examinations;

· Prohibition against membership in labor and other organizations; and

· Practices concerning dress and other personal grooming habits.

(4) Many of the employers who testified had developed alternative employment practices which accommodate the religious practices of employees and prospective employees and which meet the employer’s business needs.

(5) Little evidence was submitted by employers which showed actual attempts to accommodate religious practices with resultant unfavorable consequences to the employer’s business. Employers appeared to have substantial anticipatory concerns but no, or very little, actual experience with the problems they theorized would emerge by providing reasonable accommodation for religious practices.

Based on these findings, the Commission is revising its Guidelines to clarify the obligation imposed by section 701(j) to accommodate the religious practices of employees and prospective employees.
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	State Personnel Division
	EEO AND EMERGENCY INFORMATION FORM

Personal Data Panels

	Prefix_________________ Employee Name_________​__________  ___________________   _______________________________


             Mr., Mrs., Ms.                                         First                             Middle Name or Initial                                      Last                     
Original Hire Date (date you first started working for State of Montana)_______________________ If you don’t know, please leave blank. 

                                                                 

	Home Mailing Address ___________________________       _________________    _____________________   _____       _________ 

                                               Street or PO Box                                   City                                 County                       State          Zip Code



	Home Phone                                                                            Other Phone No. (such as cellular, pager or fax) – Indicate type of phone

Type                                          Phone No.                                                Type                            _ Phone No.  _____________________                                                                 

E-mail –Indicate type (such as home, business, other) Type                                                        E-mail ___________________________    



	GENDER/SEX:

  FORMCHECKBOX 
 Female           FORMCHECKBOX 
 Male

 (Required)
	HIGHEST EDUCATION LEVEL  - Please check the one box that best describes your highest education level.

 FORMCHECKBOX 
 Less than High School   FORMCHECKBOX 
 High School Graduate or Equiv  FORMCHECKBOX 
 Some College    FORMCHECKBOX 
 Technical School           FORMCHECKBOX 
 2 years College              FORMCHECKBOX 
 Bachelor’s                                   FORMCHECKBOX 
 Some Graduate 

 FORMCHECKBOX 
 Master’s                         FORMCHECKBOX 
 Doctorate                                     FORMCHECKBOX 
 Post-Doctorate

	MARITAL STATUS – Please check the one box that best describes your marital status.   FORMCHECKBOX 
 Single   FORMCHECKBOX 
 Married   FORMCHECKBOX 
 Divorced  FORMCHECKBOX 
 Widowed                                                  If married, Marital Status Date  _________________________

	MILITARY STATUS – Please check the one box that best describes your military status.

 FORMCHECKBOX 
 Active Reserve  FORMCHECKBOX 
 Inactive Reserve  FORMCHECKBOX 
 No Military Service  FORMCHECKBOX 
`Not a Veteran  FORMCHECKBOX 
Not a Vietnam-Era Veteran  FORMCHECKBOX 
Not Indicated  

 FORMCHECKBOX 
 Other Protected Veteran  FORMCHECKBOX 
Post-Vietnam-Era Veteran  FORMCHECKBOX 
Pre-Vietnam-Era Veteran  FORMCHECKBOX 
 Retired Military   FORMCHECKBOX 
Veteran (VA Ineligible) 

 FORMCHECKBOX 
 Veteran of the Vietnam Era     FORMCHECKBOX 
Vietnam & Other Protected Vet   FORMCHECKBOX 
Vietnam-Era Veteran    

	EMPLOYMENT ELIGIBILITY PROOF  - An employee must produce within three days of hire, documentation that he/she is authorized to work in the United States.  Examples include a birth certificate or social security card along with a driver’s license or other picture ID, a U.S. passport or a green card.  Please indicate the documentation you are providing:

1.                                                                                                          2.    _________                                                         ____________        


	BIRTHDATE:  __​​____/_______/______    
(Required)      Month     Day        Year
	REFERRAL SOURCE - How did you first learn of this position? 

Agency Contact:                     FORMCHECKBOX 
 College Recruitment   FORMCHECKBOX 
 Internet Posting   FORMCHECKBOX 
 Job Fair  

 FORMCHECKBOX 
Agency Posting                  FORMCHECKBOX 
 Job Service Posting    FORMCHECKBOX 
 Newspaper Ad     FORMCHECKBOX 
 Open House  

 FORMCHECKBOX 
 Phone Inquiry                    FORMCHECKBOX 
 Other (specify)  

 FORMCHECKBOX 
 Walk-In                              FORMCHECKBOX 
 State Employee/Former State Employee                           

 FORMCHECKBOX 
Written                                FORMCHECKBOX 
TERO Referral 

	Social Security # _____________________                        _____                

(Required)
	ETHNIC GROUP:    FORMCHECKBOX 
 American Indian or Alaskan Native      

  FORMCHECKBOX 
 Asian or Pacific Islander    FORMCHECKBOX 
 Black     FORMCHECKBOX 
 Hispanic   FORMCHECKBOX 
 White   

	DISABILITY STATUS:        FORMCHECKBOX 
 Disabled person (non-veteran with disability)          FORMCHECKBOX 
 Disabled Veteran         

	CITIZENSHIP STATUS:   FORMCHECKBOX 
  Alien Permanent      FORMCHECKBOX 
  Alien Temporary    FORMCHECKBOX 
Canadian Citizen    FORMCHECKBOX 
Employment Visa   FORMCHECKBOX 
  Native (U.S)        FORMCHECKBOX 
  Naturalized  FORMCHECKBOX 
Not Indicated   FORMCHECKBOX 
Other   FORMCHECKBOX 
Permanent Resident       

	PRIMARY CONTACT – Please indicate who is your primary emergency contact (only one person).

EMERGENCY CONTACT NAME: ______________________  ___________________   ____________________________________
                                           

                                                                First                                Middle Name or Initial                                      Last                     

RELATIONSHIP TO EMPLOYEE:    FORMCHECKBOX 
Aunt    FORMCHECKBOX 
 Brother   FORMCHECKBOX 
 Daughter         FORMCHECKBOX 
 Employee   FORMCHECKBOX 
 Ex Spouse        FORMCHECKBOX 
 Father     FORMCHECKBOX 
 Father-in-Law   

 FORMCHECKBOX 
  Friend              FORMCHECKBOX 
 Grandchild       FORMCHECKBOX 
 Grandfather           FORMCHECKBOX 
 Grandmother  FORMCHECKBOX 
 Mother        FORMCHECKBOX 
 Mother-in-Law  FORMCHECKBOX 
 Neighbor FORMCHECKBOX 
 Nephew                 FORMCHECKBOX 
 Niece                FORMCHECKBOX 
 Other Relative  FORMCHECKBOX 
 Other                    FORMCHECKBOX 
 Roommate      FORMCHECKBOX 
 Sister          FORMCHECKBOX 
 Son                   FORMCHECKBOX 
 Spouse   FORMCHECKBOX 
 Uncle         

                       

	CONTACT’S HOME ADDRESS AND TELEPHONE:     FORMCHECKBOX 
 Same Address as Employee 

                                                                                         FORMCHECKBOX 
 Same Phone Number as Employee

If different from employee’s, please complete information below.

Home Address​_____________________________    _________________       _________________________       _______   ________                                                                                                                                                                         

                                Street   or   PO Box


City                                     County                                State      Zip Code

Main Phone Number ________________________________________________         


	Contact’s Other Types of Phone Numbers (such as work cellular, pager or fax) – Indicate type of phone

Type      ___________        Phone No. ____________________      Type      _________       _      Phone No.   _____________________



	SECONDARY CONTACT – If you have one, please indicate who is your second emergency contact.

 EMERGENCY CONTACT NAME: ______________________  ___________________   ____________________________________
                                           

                                                                First                                Middle Name or Initial                                      Last                     

RELATIONSHIP TO EMPLOYEE:    FORMCHECKBOX 
Aunt    FORMCHECKBOX 
 Brother   FORMCHECKBOX 
 Daughter         FORMCHECKBOX 
 Employee   FORMCHECKBOX 
 Ex Spouse        FORMCHECKBOX 
 Father     FORMCHECKBOX 
 Father-in-Law   

 FORMCHECKBOX 
  Friend              FORMCHECKBOX 
 Grandchild       FORMCHECKBOX 
 Grandfather           FORMCHECKBOX 
 Grandmother  FORMCHECKBOX 
 Mother        FORMCHECKBOX 
 Mother-in-Law  FORMCHECKBOX 
 Neighbor FORMCHECKBOX 
 Nephew                 FORMCHECKBOX 
 Niece                FORMCHECKBOX 
 Other Relative  FORMCHECKBOX 
 Other                    FORMCHECKBOX 
 Roommate      FORMCHECKBOX 
 Sister          FORMCHECKBOX 
 Son                   FORMCHECKBOX 
 Spouse   FORMCHECKBOX 
 Uncle         



	CONTACT’S HOME ADDRESS AND TELEPHONE:     FORMCHECKBOX 
 Same Address as Employee 

                                                                                         FORMCHECKBOX 
 Same Phone Number as Employee

If different from employee’s, please complete information below.

Home Address​_____________________________    _________________       _________________________       _______   ________                                                                                                                                                                         

                                Street   or   PO Box


City                                     County                                State      Zip Code

Main Phone Number ________________________________________________         


	Contact’s Other Types of Phone Numbers (such as work cellular, pager or fax) – Indicate type of phone

Type      ___________        Phone No. ____________________      Type      _________       _      Phone No.   _____________________



	(     Employee Signature  ________________________________________________                 Date _______________  


ADA Coordinator’s Business Label





EEO Officer’s Business Label





EEO Officer’s Business Label





ADA Coordinator’s Business Label











� Statutory authority is found at Montana Codes Annotated (MCA), Section 2-18-102.


�  Statute is found in Montana Codes Annotated, Constitution of Montana - Article II – Declaration of Rights


� Statute is found in Montana Codes Annotated, Title 49


� The Governor’s Executive Order 24-81


� Rules are found in Administrative Rules of Montana, 2.21.4001 thru 2.21.4014


 


� Griggs v. Duke Power Co., � 401 U. S. 424 (1971)


� Watson v. Fort Worth Bank & Trust, 487 U. S. 977 (1988)


� Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors NOTICE Number EEOC 915.002   Date 6/18/99 


� Governor’s Executive Order 7-82


� EEOC Guidelines on Discrimination Because Of Sex found in Code of Federal Regulations (CFR), Title 29, Part 1604.


� Rules are found in Administrative Rules of Montana, 2.21.1001 thru 2.21.1011.


� County of Washington v. Gunther, 452 U.S. 161 (1981)


� Comparable worth statute is found in Montana Codes Annotated, Section 2-18-208.


� Indian preference statute is found in Montana Codes Annotated, Section 2-18-111.


� O’Connor v. Consolidated Coin Caterers Corp., 517 U. S. 308 (1996)





� Title VII of the Civil Rights Act of 1964 enforced by Equal Employment Opportunity Commission


� Guidelines of Discrimination Because of Religion published in the Code of Federal Regulations (CFR), Title 29, Part 1605. 


� Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter Day Saints v. Amos, 483 U.S. 327 (1987)


� United States v. Seeger, 380 U.S. 163 (1965) and Welsh v. United States, 398 U.S. 333 (1970)


� Young v. Southwestern Savings and Loan Association, 509 F. 2d 140 (5th Cir. 1975)


� Slater v. King Soopers, 809 F. Supp. 809 (D. Colo. 1992)


� Trans World Airlines, Inc. (TWA) v Hardison, 432 U.S. 63 (1977)


� Statute is found in Montana Codes Annotated – 49-2-303 – Discrimination in Employment


� Statute is found in Montana Codes Annotated - 49-3-201 - Employment of state and local government personnel


� Statute is found in Montana Codes Annotated - 49-2-101 - Definitions


� Statute is found in Code of Federal Regulations (CFR), Title 29, Part 570 – Child Labor Regulations





� Statute is found in Montana Codes Annotated 49-2-308. Discrimination by the state


�  Recruitment and Selection Rules are found in Administrative Rules of Montana 2.21.3701 through 2.21.3735.


� Federal Uniform Guidelines on Employee Selection Procedures found in the Code of Federal Regulations (CFR), Vol. 43, No. 166 – August 25, 1978


�  Nepotism Law is found in Montana Codes Annotated Section 2-2-301 through 2-2-304.


1 See CD 76–104 (1976), CCH ¶6500; CD 71–2620 (1971), CCH ¶6283; CD 71–779 (1970), 


CCH ¶6180.


2 See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 74 (1977).


3 On September 29, 1978, Congress enacted such a provision for the accommodation of Federal employees’ religious practices. See Pub. L. 95–390, 5 U.S.C. 5550a ‘‘Compensatory Time Off for Religious Observances.’’





4 Hardison, supra, 432 U.S. at 84.








5 The transcript of the Commission’s Hearings on Religious Discrimination can be examined by the public at: The Equal Employment Opportunity Commission, 2401 E Street NW, Washington, DC 20506.
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